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THE ILC’S DRAFT CONCLUSIONS ON CUSTOMARY INTERNATIONAL 

LAW AND THE TREATY ON THE PROHIBITION OF NUCLEAR WEAPONS 

(TPNW): LAWMAKING AND ITS LIMITS IN A NUCLEAR AGE 

 
Thomas D. Grant* 

 
I. INTRODUCTION 

 
Treaties and customary international law are the main, or 

among the main, sources of rules of international law.1 The mechanisms 

by which States make treaty rules and customary rules differ, and they 

present different challenges of interpretation and application. The Treaty 

on the Prohibition of Nuclear Weapons (TPNW),2 which entered into 

force on January 22, 2021,3 has been suggested to have influenced the 

emergence of a new customary rule—namely, a prohibition against the 

 
* Fellow, Lauterpacht Centre for International Law, University of Cambridge. The 

author served as Senior Advisor for Strategic Planning in the Bureau of International 

Security and Nonproliferation in the United States Department of State, 2019-2021. The 
article elaborates on the author’s analysis in Thomas D. Grant, The NATO Brussels 

Communiqué and the Treaty on the Prohibition of Nuclear Weapons (TPNW): Stability of 

Custom and Legality of Deterrence, NATIONAL INSTITUTE OF PUBLIC POLICY 

INFORMATION SERIES, Sept. 7, 2021, at 1-16. The author thanks the Hon. David J. 

Trachtenberg and colleagues at the National Institute for Public Policy for insights on the 
topic. The opinions and characterizations in this article are those of the author and do not 

necessarily represent those of the U.S. government. 
1 See Statute of the International Court of Justice art. 38(1)(a)-(b). The 

formulations that writers and States have given when indicating the sources of 

international law have varied, but practically all accounts in modern times draw attention 
to treaties and customary international law as the central examples. See, e.g., HENRY 

WHEATON, ELEMENTS OF INTERNATIONAL LAW: WITH A SKETCH OF THE HISTORY OF 

THE SCIENCE 56 (1836) (A classic American treatise where Wheaton classified the 

sources of international law into two branches—(I) a “Natural Law of Nations” that he 

said consisted of “the rules of justice applicable to the conduct of those independent 
societies of men called states” and (II) the “Positive Law of Nations,” which he 

subdivided into “Conventional Law”—i.e., treaty law; customary law applicable to just 

two States or a group of States; and customary law of general character—i.e., applicable 

to all States). While there is no formal priority as between treaties and custom, they 

remain to this day in practice the first listed—and in that sequence. See, e.g., Kristen A. 
Carpenter, Book Review, Living the Sacred: Indigenous Peoples and Religious Freedom, 

134 HARV. L. REV. 2103, 2140, n. 304 (2021). 
2 See generally Treaty on the Prohibition of Nuclear Weapons, opened for 

signature July 7, 2022 (this Treaty has been registered with the United Nations Treaty 

Service but has not yet assigned a U.N.T.S. volume reference, the source is available at 
https://treaties.un.org/doc/Publication/UNTS/No%20Volume/56487/Part/I-56487-

08000002804c2398.pdf) [hereinafter TPNW]. 
3 Id. 
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possession, threat, or use of nuclear weapons.4 This Article explains why 

it has not. 
 

Customary international law is a comparatively diffuse topic.5 

No treaty of general scope defines it. While international courts and 

tribunals have converged around a shared understanding of the elements 

that must exist to establish that a customary rule exists,6 ascertaining a 

customary rule has not been subject to a well-defined lawmaking 

procedure. Against that background, the United Nations International 

Law Commission (ILC)7 adopted a set of Draft Conclusions on 

identification of customary international law (Draft Conclusions) in 

2018.8 The Draft Conclusions are the output of a wide-ranging effort to 

 
4 See Beatrice Fihn & Setsuko Thurlow, ICAN Nobel Lecture (Dec. 10, 2017); 

Nuclear Weapons Are Prohibited Under International Law, WOMEN’S INTERNATIONAL 

LEAGUE FOR PEACE & FREEDOM (Jan. 22, 2021), https://www.wilpf.org/nuclear-

weapons-are-prohibited-under-international-law/. 
5 Campbell McLachlan, The Principle of Systemic Integration and Article 31(3)(C) 

of the Vienna Convention, 54 INT’L & COMPAR. L. Q. 279, 282-83 (2005) (“Rules derived 

from these sources may well be expressed at a very great level of generality. They may 

even, as in the case of general principles derived from private law sources, be inchoate in 

character. But they are nonetheless rules of law within the international legal system for 
all that.”). 

6 See infra Part IV, Sec. B(3), p. 24; see also infra Part V; Interpretation of the 

Agreement of 25 March 1951 Between The WHO And Egypt, Advisory Opinion, 1980 

I.C.J. 73, ¶ 10 (Dec. 20); Case Concerning Ahmadou Sadio Diallo (Republic of Guinea v. 

Democratic Republic of the Congo), Preliminary Objections, 2007 I.C.J. 582, ¶ 90 (May 
24). 

7 See Establishment of an International Law Commission, G.A. Res. 174 (II), U.D. 

Doc. A/RES/174(II) (Nov. 21, 1947). The ILC is a subsidiary organ of the UN General 

Assembly and holds a mandate to promote the progressive development of international 

law and its codification. See id. at 105. The ILC adopts texts and sometimes recommends 
them to the General Assembly for the attention of States as the possible basis for 

multilateral treaties. See id. at 109.  The ILC’s adopted texts do not in all instances supply 

the basis for treaties; sometimes the ILC adopts a text as a reflection of the work of the 

Commission and its considered views on a topic but without the intention that States 

adopt the text as a treaty. See id. at 105. ILC texts that are not treaties have no binding 
effect as such. However, some such texts have attracted support from national and 

international courts that rely on them as authoritative statements with regard to particular 

topics of international law. There are also many examples from United States courts. See, 

e.g., United States v. Louisiana, 394 U.S. 11, 36-38, 44-46 (1969); United States v. 

Postal, 589 F.2d 862, 878 (5th Cir. 1982); see also Simon Olleson, Internationally 
Wrongful Acts in the Domestic Courts: The Contribution of Domestic Courts to the 

Development of Customary International Law Relating to the Engagement of 

International Responsibility, 26 LEIDEN J. INT’L L. 615 (2013) (touching on the ILC’s 

work on State responsibility and its reception in national courts); Andre Nollkaemper 

Internationally Wrongful Acts in Domestic Courts, 101 AM. J. INT’L 760, 769-71 (2007). 
8 See Int’l Law Comm’n, Draft Conclusions on Identification of Customary 

International Law, with Commentaries, U.N. Doc. A/73/10 at 122 [hereinafter ILC Draft 

Conclusions]. 
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systematize an understanding of their topic.9 While not necessarily the 

final word on customary international law,10 the Draft Conclusions are a 

landmark to be welcomed for imparting some order to the notoriously 

contentious question of how customary international law is to be 

identified.11 
 

Customary international law, in principle, may address any 

matter with which States are concerned in their international relations. 

Certain matters have been the focal point of differences over the 

existence of putative customary international law rules.12 One that has 

been a recurring focus is the possession by a number of States of nuclear 

weapons as part of a policy of deterrence.13 
 

It has chiefly been academic writers and disarmament 

advocates who suggest that the TPNW has fostered the creation of a 

 
9 For a summary of the effort, see Sir Michael Wood (Special Rapporteur), Fifth 

Rep. on Identification of Customary International Law U.N. Doc. A/CN.4/717 (Mar. 14, 

2018). 
10 See, e.g., Monica Hakimi, Making Sense of Customary International Law, 118 

MICH. L. REV. 1487, 1490-1491, 1506-07, 1520, 1524-26 (2020) (academic criticism). 

The United States responded and was cautiously receptive. See Diplomatic Note from the 

United States Mission to the United Nations Regarding Comments from the United States 

on the International Law Commission’s Draft Conclusions on The Identification of 

Customary International Law (Jan. 5, 2018) [hereinafter United States First Reading 
Comments]. 

11 See Andrew T. Guzman, Saving Customary International Law, 27 MICH. J. 

INT’L L. 115, 116-17 (regarding the contentiousness of the question); Treaty on the 

Prohibition of Nuclear Weapons, supra note 2 (regarding the contentiousness of the 

question); Fihn & Thurlow, supra note 4 (regarding the contentiousness of the question); 
Nuclear Weapons Are Prohibited Under International Law, supra note 4 (regarding the 

contentiousness of the question); McLachlan, supra note 5 (regarding the contentiousness 

of the question); Hakimi, supra note 10, at 1489 (regarding the contentiousness of the 

question more recently). Empirical investigation also has suggested that the quality of 

judicial reasoning is mixed when a court is called upon to say whether a rule of 
customary international law exists. See Ryan M. Scoville, Finding Customary 

International Law, 101 IOWA L. REV. 1893 (2016). 
12 Classic issues of dispute have included the rules under which States may assert 

national jurisdiction over maritime areas. See Territorial and Maritime Dispute 

(Nicaragua v. Colombia), Judgment, 2012 I.C.J. 626, ¶¶ 33,37, 114 (Nov. 19); Maritime 
Delimitation in the Indian Ocean (Somalia v. Kenya), Preliminary Objections, 2015 I.C.J. 

1, ¶¶ 4, 19, 21, 82, 134 (Oct. 7). 
13 See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 

I.C.J. 226, ¶¶ 64-69, 74 (July 8) (There is no “conventional rule of general scope, nor a 

customary rule specifically proscribing the threat or use of nuclear weapons per se.”). 
Compare the later dissenting position in Obligations Converning Negotiations Relating to 

Cessation of the Nuclear Arms Race and to Nuclear Disarmament, Preliminary 

Objections, 2016 I.C.J. 909, ¶¶ 136-42 (Oct. 5) (Trindade, J., dissenting).  
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prohibition under customary international law.14 They contend that 

customary international law has come, or is coming, to contain the same 

or similar prohibition as the TPNW expresses,15 and that the TPNW has 

brought, or is bringing, this development to fruition.16 If a customary 

international law prohibition of nuclear weapons were to emerge, the 

legal consequence would be that the prohibition would apply not only to 

the TPNW’s State parties, but also to all States—or at least to all States 

 
14 See Kennedy Graham, The TPNW Conference of Parties: What is to be 

Discussed?, 3 J. FOR PEACE AND NUCLEAR DISARMAMENT  234, 248-49 (2020); see also 
Fihn & Thurlow, supra note 4 (as to activists); Nuclear Weapons are Prohibited Under 

International Law, supra note 4 (“[I]ts normative force is growing every day, establishing 

customary international law that will over time impact the policies and practices of all 

governments.”). 
15 See Obligations concerning Negotiations relating to Cessation of the Nuclear 

Arms Race and to Nuclear Disarmament (Marshall Islands v. United Kingdom), 

Dissenting Opinion of Judge Cançado Trindade, I.C.J. Rep. 907, 937 1023,  (Oct. 5, 

2016) (stating that a customary ban existed already); see also Alleged Violations of the 

1955 Treaty of Amity, Economic Relations, and Consular Rights (Islamic Republic of 

Iran v. United States of America), Request for Indication of Provisional Measures, 
Separate Opinion of Judge Cançado Trindade, I.C.J. Rep.71, 105, (Oct. 3, 2018); Legality 

of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Rep. 255, (July 8, 

1996) (finding that no customary prohibition existed, referred to “the nascent opinio 

juris” and “[t]he emergence, as lex lata, of a customary rule.” and a dictum suggesting the 
possibility that a prohibition would emerge.). 

16 See Fihn & Thurlow supra note 4; see also Kennedy Graham, The TPNW 

Conference of Parties: What Is to Be Discussed?, 3 J. FOR PEACE AND NUCLEAR 

DISARMAMENT 234, 241 (2020) (speculating that, “once ratifications [of the TPNW] 

exceed about 100 States,” a prohibition under customary international law may have 
emerged); see also Christopher P. Evans, Remedying the Limitations of the CTBT? 

Testing under the Treaty on the Prohibition of Nuclear Weapons, 21 MELB. J. INT’L L. 

19, 22 (2020); Steven Hill, NATO and the Treaty on the Prohibition of Nuclear Weapons, 

CHATHAM HOUSE (Jan. 29, 2021), https://www.chathamhouse.org/2021/01/nato-and-

treaty-prohibition-nuclear-weapons (showing that even a writer who understands that the 
TPNW does not reflect or create a customary ban on nuclear weapons has suggested that 

“concerns are [not] misplaced.”); Cf. Stuart Casey-Maslen, The Status of Nuclear 

Deterrence Under International Law in Light of the Treaty on the Prohibition of Nuclear 

Weapons, 21 Y.B. INT’L HUMANITARIAN L. 23 (2018) (positing that the TPNW 

contributes to nuclear weapons being “delegitimised.”). See Tom Sauer & Mathias 
Reveraert, The Potential Stigmatizing Effect of the Treaty on the Prohibition of Nuclear 

Weapons, 25 THE NONPROLIFERATION REVIEW 437–455 (2018); Marianne Hanson, 

Normalizing Zero Nuclear Weapons: The Humanitarian Road to the Prohibition Treaty, 

39(3) CONTEMPORARY SECURITY POL’Y 464-486 (2018); Beatrice Fihn, The Logic of 

Banning Nuclear Weapons, 59(1) SURVIVAL 43–50 (2017). Furthermore, in between 
“stigmatizing” or “delegitimizing” and a rule of customary international law there are so-

called “norms.” TPNW advocates say that the TPNW promotes a “norm” against nuclear 

weapons: Richard Lennane & Richard Moyes, How Can the TPNW Regime Be 

Sustained? 4 J. FOR PEACE AND NUCLEAR DISARMAMENT 50-69 (2021); Daniel Rietiker, 

New Hope for Nuclear Disarmament or “Much Ado About Nothing?”: Legal Assessment 
of the New “Treaty on the Prohibition of Nuclear Weapons” and the Joint Statement by 

the USA, UK, and France Following its Adoption, 59 HARV. J. INT’L L. ONLINE 22, 27-

28, 31 (2017). 
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that have not persistently objected to the rule and thus avoided its 

application.17 Such a prohibition would have far-reaching and 

destabilizing effects because nuclear deterrence has been the centerpiece 

of international security for nearly eighty years.18 The nuclear-weapon 

States, at least those of them committed to the rule of law in international 

relations, could scarcely base their security policy on a weapon that 

international law has rendered illicit. Therefore, it is important to be clear 

why the TPNW has not influenced the emergence of a customary 

prohibition. 
 

Part II of this Article begins with the general background of the 

NPT and a brief overview of the operative provisions of the TPNW that 

expressed a ban on nuclear weapons. Part III will then recall that at least 

as late as the 1990s, jurists largely accepted that States retain the liberty 

to hold nuclear weapons as part of a strategy of deterrence. Part IV will 

address the formation of rules of customary international law, starting 

with the overall structure of international law and where customary 

international law fits in. Then, Part V will consider customary 

international law in more detail as the ILC Draft Conclusions elucidate 

it. Specifically, Part V will analyze the ILC’s statement that the Draft 

Conclusions do not cover the question of how customary international 

law develops over time.19 Nevertheless, Part V will highlight that the 

Draft Conclusions invite analogy between their topic—identifying the 

rules comprising international custom—and the developmental process, 

a connection that the ILC acknowledged.20 
 

Part VI will then turn back to the TPNW with the present 

understanding in mind of how customary international law rules are 

identified and come to be. Part VI will scrutinize the contention that the 

TPNW has led, or is leading, to the formation of a customary ban on 

nuclear weapons. Part VII will consider the NATO Brussels 

Communiqué of June 14, 2021—a re-statement by the North Atlantic 

Alliance of its long-standing position in regard to the legality of nuclear 

 
17 As will be seen, the persistent objector rule has no application in respect of the 

putative ban on nuclear weapons. For more on the rule, see infra Part VIII. 
18 Christopher A. Ford, Law and Its Limits "Left of Launch, 229 MILITARY L. REV. 

451, 453-454 (2021) (“the entire enterprise of nuclear deterrence—which [...] has for 

many decades revolved in large part around being willing to threaten nuclear attack, not 
merely in response to a nuclear strike, but also potentially in order to forestall devastating 

convention or other non-nuclear attack or invasion.”). 
19 ILC Draft Conclusions, supra note 8, at Part 1 Conclusion 1 Comment para. 4. 
20 Id. While the ILC Draft Conclusions “do not [...] deal systematically with how 

[customary international law] rules emerge, change, or terminate,” the ILC acknowledged 
that “in practice identification [of such rules] cannot always be considered in isolation 

from formation” and, so, the ILC Draft Conclusions also consider “the processes by 

which [customary international law] has developed.” 
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deterrence—as well as unilateral statements by the nuclear weapons 

States addressing the TPNW. These statements also affirm the received 

understanding of the relation between treaties and the formation of 

customary international law. 
 

In Part VIII, the Article recalls the important distinction 

between the situation in which a State is a “persistent objector” to a rule 

of customary international law that is actually in the process of formation 

or has come to be, and that in which no process of rulemaking has begun. 

As the foregoing sections will have shown in regard to the TPNW and a 

putative customary ban of nuclear weapons, it is the latter situation in 

which States find themselves today. Lastly, Part IX sets out summary 

conclusions. 

 

II.  BACKGROUND: THE NPT AND THE TPNW 

 
Since the dawn of the nuclear age, States have elaborated rules 

and principles in respect of nuclear weapons at national and at 

international levels. The most important international law instrument in 

this respect is the Treaty on the Non-Proliferation of Nuclear Weapons 

(NPT).21 Often referred to as the cornerstone of nuclear arms control,22 

the NPT is the instrument of the widest subscription in regard to its 

subject matter: 191 States are parties.23 The International Atomic Energy 

Agency (IAEA) implements an elaborate system of bilateral safeguards 

agreements that States have adopted24 in accordance with Article III of 

 
21 Treaty on the Non-Proliferation of Nuclear Weapons, July 1, 1968, 729 

U.N.T.S. 161 (entered into force Mar. 5, 1970) [hereinafter NPT]. 
22 See, e.g., Statement by Mr. Jean-Yves Le Drian, Minister for Europe and 

Foreign Affairs (France), U.N. Security Council (Apr. 1, 2019): The Treaty on Non-

Proliferation remains the cornerstone of global strategic stability; see also Laura 

Considine, “Cornerstones” and “Fire from the Gods”: The Role of Language in Nuclear 

Disarmament, 27 BROWN J. WORLD AFF. 55, 56 (2020). 
23 See U.N. Office for Disarmament Affairs, Treaty on the Non-Proliferation of 

Nuclear Weapons (NPT).  
24 See, e.g., Agreement between the Republic of Indonesia and the International 

Atomic Energy Agency for the application of safeguards in connection with the Treaty on 

the Non-Proliferation of Nuclear Weapons, concluded July 14, 1980, entered into force 
July 14, 1980: 1227 U.N.T.S. 257. For an overview of safeguards and the related 

undertakings constituted in additional protocols, see IAEA, IAEA Safeguards Overview: 

Comprehensive Safeguards Agreements and Additional Protocols. 
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the NPT.25 The nuclear-weapon States,26 or some of them, in accordance 

with Article VI of the NPT, pursue negotiations toward nuclear arms 

control and an eventual verified and regulated disarmament.27 The 

Review Conference held periodically under the NPT28 is the premier 

forum for multilateral engagement in regard to nuclear weapons.29 No 

other instrument addressing nuclear weapons has the political, 

institutional, or technical resources of the NPT.30 When President 

Kennedy articulated the grounds for a non-proliferation treaty, best 

estimates were that some twenty States would have nuclear arsenals by 

1975; nine have them in 2021.31 The difference suggests the utility of the 

NPT.32 
 

The NPT is not, however, the only instrument that States have 

adopted that addresses nuclear weapons. In the years following the 2010 

Review Conference of the Parties to the NPT, the text that became the 

TPNW emerged. That instrument takes a very different approach to the 

challenges of arms control and disarmament.33 The TPNW declares an 

immediate ban of nuclear weapons.34  

 
25 NPT, Art. III. supra note 21, at 172. 
26 NPT, Art. IX. supra note 21 at 174 “For the purposes of [the NPT], a nuclear-

weapon State is one which has manufactured and exploded a nuclear weapon or other 
nuclear explosive device prior to 1 January 1967.” The NPT nuclear-weapon States are 

China, the Russian Federation, France, the United Kingdom, and the United States. 

Additionally, India, Israel, and Pakistan, which are not NPT Parties, hold nuclear 

weapons; North Korea (Democratic Republic of North Korea) does as well. 
27 As to problems with regard to China’s conduct under Art. VI NPT, see Thomas 

D. Grant, Article VI of the Treaty on the Non-Proliferation of Nuclear Weapons: The 

Pursuit of Negotiations, China’s Pursuit of Arms, and the United States’ Options under 

International Law, forthcoming, J. TRANS’L L & POL’Y (2022).  
28 See NPT Art. VIII, supra note 21 at 174. Among the activities that take place 

under the aegis of the NPT, every five years there is a Review Conference of the States 
Parties at which the States Parties “review the operation of th[e] Treaty with a view to 

assuring that the purposes of the Preamble and the provisions of the Treaty are being 

realised.” 
29 See U.N. Univ. Ctr. for Policy Research, Why the NPT Review Conference 

Outcome Matters (Oct. 3, 2015). 
30 This is not to say that the NPT does not have its critics concerned with 

institutional deficits. See, e.g., Lisa Langdon Koch, Holding All the Cards: Nuclear 

Suppliers and Nuclear Reversal, 7 J. GLOBAL SEC. STUDIES 1-21 (2022); Richard Leaver, 

The Failing NPT: The Case for Institutional Reform, 59 AUSTRALIAN J. INT’L AFF. 417-

424 (2005). 
31 Amb. Thomas Graham, The Nuclear Non-Proliferation Treaty: Delayed 

Review—Issues Old and New, 3 J. PEACE & NUCLEAR DISARMAMENT 186, 189 (2021). 
32 Kennedy Graham, The TPNW Conference of Parties: What Is to Be Discussed?,  

4 J. PEACE & NUCLEAR DISARMAMENT 234, 235 (describing the “NPT regime [as] a 

great success.”). 
33 See generally TPNW, supra note 2.  
34 See id. (regarding the emergence of the TPNW and with links to 

documentation). 
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Practically all States have long recognized that the use of a 

nuclear weapon in war would impose a terrible human toll.35 

Accordingly, at the Review Conference in 2010, the NPT States Parties 

in their Final Document recalled the risk that “catastrophic humanitarian 

consequences . . . would result from the use of nuclear weapons.”36 

Disarmament activists took note of the humanitarian concern thus 

justifiably highlighted—and began a concerted effort to produce a 

nuclear ban treaty.37 Indeed, the conference that the UN General 

Assembly later convened outside the NPT framework to pursue a nuclear 

weapons ban said that “[t]he initiative to seek a legally binding 

instrument to prohibit nuclear weapons is an outcome of the recent 

discourse centered on promoting greater awareness and understanding of 

the humanitarian consequences” that that conference said “would result 

from any use of nuclear weapons.”38 The ban conference further said that 

“renewed interest in the humanitarian impact of nuclear weapons was 

first manifested” in the 2010 Review Conference Final Document.39 
 

The ban conference’s description of “renewed” interest in 

humanitarian impact must be read with caution. The nuclear-weapon 

 
35 The qualifier “most” is justified because scenarios might arise in which the 

immediate consequences of the use of a nuclear weapon would not entail a breach of 

humanitarian law. To give perhaps the main example, there is the use of nuclear weapons 

at sea against naval targets in isolation from civilians. See Kyle Mizokami, Tactical 

Nuclear Weapons at Sea, U.S. NAVAL INST. PROCEEDINGS (Aug. 2020). This is not to 

ignore that humanitarian law imposes constraints on the use of a weapon against military 
targets. For discussion, see Ryan Goodman, The Power to Kill or Capture Enemy 

Combatants, 24 EUR’N J. INT’L L. 819, 836-839 (2013). Cf. David Letts, Beyond Hague 

VIII: Other Legal Limits on Naval Mine Warfare, 90 INT'L L. STUD. 446, 444-445 (2014). 

There are also prudential grounds for caution, in particular the risk of escalation. It is the 

view of the United States that the use of a nuclear weapon is “not inherently 
disproportionate,” OFFICE OF GENERAL COUNSEL, DEPARTMENT OF DEFENSE, LAW OF 

WAR MANUAL (Dec. 2016) [hereinafter LAW OF WAR MANUAL] 367, and thus care is 

taken to define use cases in accordance with the law of armed conflict. 
36 2010 Review Conference of the Parties to the Treaty on the Non-Proliferation of 

Nuclear Weapons, ¶ 80 U.N. Doc. NPT/CONF.2010/50 (Vol. I) (June 18, 2010) 
[hereinafter 2010 Review Conference of the Parties to the TPNW]. 

37 See Louise Arimatsu, Transformative Disarmament: Crafting a Roadmap for 

Peace, 97 INT’L L. STUD. SER. US NAVAL WAR COL. 833, 892 (2021) (Noting the link 

between the 2010 Review Conference, the Final Document, and the transactions in the 

ban conference that the General Assembly eventually called). See Claire Slatter, Securing 
the Pacific in a Globalised World: New and Emerging Developments in International 

Law, 27 CANTERBURY L. REV. 5, 6 (2020) (Regarding the role played in promoting the 

TPNW by the International Campaign to Abolish Nuclear Weapons (ICAN), a non-

governmental organization that received the Nobel Prize in 2017 for its activities in that 

direction). 
38 U.N. Conference to Negotiate a Legally Binding Instrument to Prohibit Nuclear 

Weapons, Leading Towards their Total Elimination (Jul. 2017). 
39 Id. 
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States that adhere to the rule of law, and whose governments are held to 

account through democratic elections, have never ceased to be concerned 

about the humanitarian impact of the weapons they hold.40 Moreover, the 

2010 NPT Review Conference Final Document did not confine itself to 

recalling humanitarian concerns. It also recalled that eventual nuclear 

disarmament is to take place “in a way that promotes international 

stability, peace and security, and based on the principle of undiminished 

and increased security for all.”41 The NPT States Parties thus recognized 

that steps toward nuclear disarmament will foster international stability, 

peace, and security only if States maintain due regard for the realities of 

the nuclear age. Those realities include the continued possession of 

nuclear weapons by nine States, among them the five nuclear-weapon 

States of the NPT, and the pursuit of nuclear weapons by others.42  
 

The United States, for its part, understands disarmament to be 

attainable only in the presence of “strict and effective international 

control” over weapons in general, that being the express language of 

Article VI NPT.43 This understanding accords with the realities and with 

the legal text: the United States, its nuclear allies, and the large parts of 

the world covered by alliance guarantees rely on nuclear weapons to 

stabilize international relations.44 Stability and security against 

conventional armed aggression and other weapons of mass destruction 

also owe to the policy of deterrence that the United States and its nuclear 

allies maintain.45  
 

Notwithstanding these realities—and the legal undertakings in 

the NPT that recognize them—the UN General Assembly in 2016 took 

its lead from the disarmament community.46 The General Assembly 

 
40 LAW OF WAR MANUAL, supra note 35 (evincing the concern, not only as 

statements available to a public audience for scrutiny and debate, but also as operational 

directions that control and limit the conduct of the armed forces). 
41 Id. at 20 B(i). 
42 See Arms Control Association: Nuclear Weapons: Who Has What at a Glance 

(Jan. 2022). 
43 See Carnegie Endowment for International Peace, Stephen G. Rademaker, U.S. 

Compliance with Article VI of the NPT, (Feb. 3, 2005) (“[T]he language [of the NPT] 

contains no suggestion that nuclear disarmament is to be achieved before general and 

complete disarmament”). 
44 Writers indeed have noted that participation in a nuclear weapons ban treaty 

would not accord with participation in defensive alliances, including NATO and ANZUS, 

which rely upon nuclear deterrence. See, e.g., Anna Hood & Monique Cormier, Can 

Australia Join the Nuclear Ban Treaty without Undermining ANZUS?, 44 MELB. U. L. 

REV. 132, 161 (2020) (“it is unlikely to be possible for states to simply ignore existing 

security frameworks”). 
45 See Ford, supra note 18, at 454.  
46 Taking Forward Multilateral Nuclear Disarmament Negotiations, G.A. Res. 

71/258, U.N. Doc. A/RES/71/258 (Dec. 23, 2016). 
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convened the conference (the dubious pronouncements of which about 

“recent” discourse regarding humanitarian concerns were quoted 

above)47 to negotiate a treaty that would ban nuclear weapons 

immediately, which is to say without the steps that States had long 

recognized to be essential antecedents.48 On July 7, 2017, the ban 

conference adopted the TPNW.49 The TPNW opened for signature on 

August 9, 2017, and entered into force on January 22, 2021,50 having 

obtained the needed fifty ratifications, acceptances, approvals, or 

accessions.51 Honduras was the fiftieth State to ratify.52 
 

As of February 2022, the UN Office for Disarmament Affairs 

listed eighty-six States as having signed the TPNW, of which the treaty 

was in force for fifty-nine as parties (including the Cook Islands and 

Niue, which are States in free association with New Zealand and not 

members of the UN).53  
 

The TPNW is a short treaty, containing a preamble and twenty 

articles, inclusive of concluding and formal provisions. The prohibitions 

that it sets down are indicated in Article 1. The prohibitions are 

comprehensive. Article I bans, inter alia, the development, testing, 

production, manufacture, or any other acquisition, possession or 

stockpiling of nuclear weapons or other nuclear explosive devices.54 

Among other elements of the Article I prohibition are a ban on any 

assistance, encouragement, or inducement to engage in any of the 

prohibited activity.55 The prohibitions expressed in Article 1 of the 

TPNW call to mind the provisions of the NPT that prohibit the 

development or acquisition of nuclear weapons; except that in the 

TPNW, the addressees are all the parties of the treaty with no provision 

to permit the continued lawful possession of nuclear weapons by any 

State party.56 Also, unlike the NPT, neither Article I nor any other 

provision of the TPNW acknowledges the painstaking efforts required if 

 
47 See U.N. Conference, supra note 38. 
48 See id.; see also U.N. Office for Disarmament Affairs, Treaty on the Non-

Proliferation of Nuclear Weapons (NPT), UNITED NATIONS (2022), 

https://www.un.org/disarmament/wmd/nuclear/npt/.  
49 TPNW, supra note 2, at 1. 
50 Id.  
51 In accordance with its Art. 15. See TPNW, supra note 2. 
52 See Treaty on the Prohibition of Nuclear Weapons (TPNW), NTI (Apr. 16, 

2021), https://www.nti.org/education-center/treaties-and-regimes/treaty-on-the-

prohibition-of-nuclear-weapons/. 
53 TPNW, supra note 2, at 2-3 (listing the parties that have signed and ratified the 

TPNW as of February 2022).  
54 Id. at 38. 
55 Id. 
56 See id.  
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States are to implement effective measures on arms control and 

disarmament.57 
 

The TPNW does acknowledge, particularly in  Article 4,58 that 

there are States that hold nuclear weapons—though none of them 

participated in the drafting of the treaty or signed it.59 Article 4 requires 

“[e]ach State Party that after 7 July 2017 owned, possessed or controlled 

nuclear weapons or other nuclear explosive devices and eliminated its 

nuclear-weapon programme” to cooperate with “the competent 

international authority” (to be designated by the States parties in 

accordance with Article 4, paragraph 6) for the purpose of verification.60 

No State party of the TPNW, nor any signatory, to date falls into the 

category to which Article 4 refers.61 

Article 12 of the TPNW obliges each State party to “encourage 

States not party to [the TPNW] to sign, ratify, accept, approve or accede 

to the Treaty, with the goal of universal adherence.” 62 Article 12 

resembles other recent treaty provisions that drafters intend to bring 

about changes in international law or procedure at large.63 As with those 

other provisions, the adoption of Article 12 does not necessarily entail 

the outcome intended. 
 

The Preamble says that the State parties are “[m]indful... that 

these risks [posed by nuclear weapons] concern the security of all 

humanity, and that all States share the responsibility to prevent any use 

 
57 U.N. General Assembly, Thematic Discussions on Specific Subjects and 

Introduction and Consideration of Draft Resolutions and Decisions Submitted Under All 

Disarmament and International Security Agenda Items, U.N. Doc. A/C.1/72/PV.12 (Oct. 

12, 2017) (statement by Mr. Wood of the United States of America) [hereinafter 

Thematic Discussions]. 
58 TPNW, supra note 2, at 39-40. 
59 See Harold Müller & Carmen Wunderlich, Nuclear Disarmament without the 

Nuclear-Weapon States: The Nuclear Weapon Ban Treaty, 149 DAEDALUS 171, 177 

(2020) (stating that the proponents of the ban treaty preferred it that way). 
60 TPNW, supra note 2, at 39-40. 
61 Various writers have noted that no nuclear-weapon-holding State participates in 

the TPNW. See, e.g., Hans Kristensen & Matt Korda, The Treaty on the Prohibition of 

Nuclear Weapons Enters into Force Today, Federation of American Scientists (Jan. 22, 

2021).  
62 Id. at 44. 
63 A salient example is the European Union’s treaty-making project to replace 

investment arbitration with an international investment court. See, e.g., EU-Mexico draft 

text, Art. 14, calling on the parties to cooperate “for the establishment of a multilateral 

mechanism for the resolution of investment disputes,” Modernisation of Trade art. 11-13, 

E.U.-Mexico, Apr. 21, 2018. The EU-Viet Nam Investment Protection Agreement 

provides that the Parties “shall enter into negotiations for an international agreement 
providing for a multilateral investment tribunal in combination with, or separate from, a 

multilateral appellate mechanism,” EU-Viet Nam Investment Protection Agreement art. 

3.41, June 30, 2019. 
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of nuclear weapons” (emphasis added).64 The Preamble also refers to 

“ethical imperatives for nuclear disarmament.”65 The State parties 

“[c]onsider[...] that any use of nuclear weapons would be contrary to the 

rules of international law applicable in armed conflict, in particular the 

principles and rules of international humanitarian law,”66 and 

“[r]eaffirm[...] that any use of nuclear weapons would also be abhorrent 

to the principles of humanity and the dictates of public conscience.”67 
 

One writer referred to the TPNW as a “monumental 

achievement” and a “‘tipping point’” reflecting “widespread 

agreement.”68 Elsewhere, it was referred to as a “turning point,”69 a 

“major milestone in international law and nuclear security policy,”70 and 

“one of the most important diplomatic developments of the modern 

era.”71 No nuclear-weapon State has signed the TPNW, and none 

participated in the drafting conference.72 

 
III. LEGALITY OF NUCLEAR WEAPONS UNDER CUSTOMARY 

INTERNATIONAL LAW 

 
At least as of the mid-1990s, no customary international law rule 

emerged to prohibit nuclear weapons, a point that the International Court 

of Justice (ICJ) made clear in 1996 in its famous advisory opinion on 

nuclear weapons.73 The occasion for the ICJ to address the matter arose 

when the UN General Assembly requested an advisory opinion in regard 

to the following question: “Is the threat or use of nuclear weapons in any 

 
64 TPMW, supra note 2, at 36. 
65 Id. 
66 Id. at 37. 
67 Id. 
68 Slatter, supra note 37 at 6-7. 
69 Daryl G. Kimball, A Turning Point in the Struggle Against the Bomb: The 

Nuclear Ban Treaty Ready to Go Into Effect, JUST SECURITY (Oct. 27, 2020), 

https://www.justsecurity.org/73050/a-turning-point-in-the-struggle-against-the-bomb-the-

nuclear-ban-treaty-ready-to-go-into-effect/. 
70 David A. Koplow & Edward M. Ifft, Legal and political myths of the Treaty on 

the Prohibition of Nuclear Weapons, BULLETIN OF THE ATOMIC SCIENTISTS (May 13, 
2021).  

71 Kennedy Graham, The TPNW Conference of Parties: What Is to Be Discussed? 

3 J. FOR PEACE AND NUCLEAR DISARMAMENT 234 (2020). 
72 Claire Mills & Lauren Culpin, A Treaty on the Prohibition of Nuclear Weapons 

(July 11, 2017), House of Commons Briefing Paper No. 7986 (Gr. Brit.) at 1.  
73 See, e.g., JONATHAN L. BLACK-BRANCH, THE TREATY ON THE PROHIBITION OF 

NUCLEAR WEAPONS, LEGAL CHALLENGES FOR MILITARY DOCTRINES AND DETERRENCE 

POLICIES (2021), 131-134. 
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circumstances permitted under international law?”74 In considering the 

question, the Court observed that “[t]he emergence, as lex lata [i.e., an 

existent law in force at present], of a customary rule specifically 

prohibiting the use of nuclear weapons as such is hampered by the 

continuing tensions between the nascent opinio juris on the one hand, 

and the still strong adherence to the practice of deterrence on the other.”75 

The Court also noted that “the members of the international community 

are profoundly divided on the matter of whether non-recourse to nuclear 

weapons over the past 50 years constitutes the expression of an opinio 

juris.”76 In that light, the Court “[did] not consider itself able to find that 

there is such an opinio juris.”77 The ICJ concluded, by an eleven-to-three 

vote, that “[t]here is in neither customary nor conventional [i.e., treaty-

based] international law any comprehensive and universal prohibition of 

the threat or use of nuclear weapons.”78 Unanimously, the Court 

concluded that “[a] threat or use of nuclear weapons should [. . .] be 

compatible with the requirements of the international law applicable in 

armed conflict.”79 Also, in a seven-to-seven split, the Court added the 

following, for which the advisory opinion is most remembered:80 
 

“[T]he threat or use of nuclear weapons would 

generally be contrary to the rules of international law 

applicable in armed conflict, and in particular the 

principles and rules of humanitarian law; 

However, in view of the current state of international 

law, and of the elements of fact at its disposal, the 

Court cannot conclude definitively whether the threat 
or use of nuclear weapons would be lawful or 

unlawful in an extreme circumstance of self-defence, 

in which the very survival of a State would be at 

stake.”81 
 

It is this split pronouncement of the ICJ that the TPNW evokes in its 

preamble; except there, humanitarian law is claimed to exclude “any 

use.”82 
 

 
74 General and Complete Disarmament, G.A. Res. 49/75K, U.N. Doc. A/RES/49/75 

(Dec. 15, 1994). 
75 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 

I.C.J. Rep. 255, ¶ 73 (July 8, 1996). 
76 Id. at 254 ¶ 67. 
77 Id. 
78 Id. at 266 ¶ 105(2)(B). 
79 Id. at 266 ¶ 105(2)(D). 
80 Id. at 266 ¶ 105(2)(E). 
81 Id. 
82 TPNW, supra note 2, at 37. 
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Judge Schwebel, the Vice-President of the ICJ at the time, in 

his dissent from the Court’s 1996 Nuclear Weapons advisory opinion, 

rejected the Court’s approach to the question. Judge Schwebel was 

concerned that the Court had not given due regard to the basic element 

of practice, without which a customary rule does not emerge. Judge 

Schwebel described the situation like this: 
 

“This nuclear practice [of holding and developing 

nuclear weapons for purposes of deterrence] is not a 

practice of a lone and secondary persistent objector. 

This is not a practice of a pariah Government crying 

out in the wilderness of otherwise adverse 

international opinion. This is the practice of five of the 

world’s major Powers, of the permanent members of 

the Security Council, significantly supported for 

almost 50 years [as of 1996] by their allies and other 

States sheltering under their nuclear umbrellas…”83 
 

The possession of nuclear weapons by this “large and weighty number 

of States” imparted legal gravity to the conclusion that international law 

had not prohibited them.84 
 

In accord with Judge Schwebel’s dissent, Dapo Akande, a law 

lecturer at Cambridge at the time,85 concurred and made this cogent 

observation in regard to State practice in the General Assembly and 

further afield: 
 

“[T]he resolutions under consideration were adopted 

in the face of a substantial number of negative votes. 

Likewise, several States indicated in their statements 

and practice outside the General Assembly that they 

do not consider all uses of nuclear weapons to be 

illegal. They even stated their intention to use such 

weapons in certain circumstances (the policy of 

deterrence). All this prevents any impartial 

 
83 Legality of the Threat or Use of Nuclear Weapons, Dissenting Op. Vice-

President Schwebel, 1996 I.C.J. REP. 312 (July 8, 1996). 
84 See NIKOLAS STÜRCHLER, THE THREAT OF FORCE IN INTERNATIONAL LAW 82 

(Cambridge, 2007) (noting that the existence of the NPT “is difficult to square… with the 

opinion that nuclear weapons are unlawful under all circumstances.”). 
85 See generally United Kingdom Foreign, Commonwealth & Development Office, 

Policy Paper: Professor Dapo Akande, United Kingdom Candidate for the International 

Law Commission 2021 (Feb. 26, 2021), https://www.gov.uk/government/publications/uk-
candidate-for-the-international-law-commission-elections-2021-professor-dapo-akande-

election-brochure/professor-dapo-akande-united-kingdom-candidate-for-the-

international-law-commission-2021.  
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adjudicator from coming to the conclusion that there 

is general acceptance of a rule that the use of nuclear 

weapons is illegal per se.”86  
 

Professor Akande’s conclusion reflects the widespread understanding of 

how rules of customary international law are to be identified.87 As 

matters stood in 1996, no rule of customary international law prohibited 

the use of nuclear weapons in all circumstances. However, a quarter 

century has elapsed since then, and proponents of the TPNW say that the 

law has changed.88 More particularly, some say that the treaty has 

changed the law, or that the treaty reflects a change in the law that has 

materialized, separately, over time.89 

 
IV. INTERNATIONAL LAW AND WHERE CUSTOMARY 

INTERNATIONAL LAW FITS IN 

 
To understand how the TPNW’s limited and party-specific 

rules relate to customary international law, it helps to consider: (1) the 

overall place that customary international law holds in international law; 

and (2) how customary international law comes to be. 
 

International law serves to regulate relations among 

sovereigns—an immediate paradox, as the term “sovereign” denotes an 

 
86 Dapo Akande, Nuclear Weapons, Unclear Law? Deciphering the Nuclear 

Weapons Advisory Opinion of the International Court, 68 BRIT. Y.B. INT’L L. 165, 196 

(1998). 
87 Id. at 217. 
88 See, e.g., Kimball, supra note 69 (describing the TPNW as a step toward 

“build[ing] the legal framework for the [...] eventual elimination” of nuclear weapons and 
quoting ICAN Executive Director, with approval, who described the TPNW as “setting a 

new international norm that nuclear weapons are not just immoral but illegal”). For a 

more sober account, see Gail Lythgoe, Nuclear Weapons and International Law: The 

Impact of the Treaty on the Prohibition of Nuclear Weapons, EJIL: TALK! (Dec. 2, 2020), 

https://www.ejiltalk.org/nuclear-weapons-and-international-law-the-impact-of-the-treaty-
on-the-prohibition-of-nuclear-weapons/; see also Hill, supra note 16, at § 4.  

89 See Alicia Sanders-Zakre, Nuclear Weapons Ban Treaty to Enter Into Force: 

What's Next?, ARMS CONTROL ASSOCIATION (Nov. 2020). 
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entity subject to no rules but its own.90 Serious thinkers concerned with 

law have puzzled over the matter.91 However, practically all countries, 

including the United States,92 acknowledge that countries are subject to 

a body of rules known as “international law” and that these rules operate 

independently from national law and apply to all countries.93 When 

lawyers say that the rules comprising international law operate separately 

from national law, they do not deny that national law has rules and 

procedures of its own concerned with how a country agrees to bind itself 

to a treaty; how the country operates its foreign policy; how an accepted 

 
90 See Montoya v. United States, 180 U.S. 261, 265 (Brown, J.) (1901) (“The word 

‘nation’ as ordinarily used presupposes or implies an independence of any other 

sovereign power more or less absolute….”); see also Cariño v. Insular Government of the 

Philippine Islands, 212 U.S. 449, 458 (Holmes J.) (1909) (“[S]overeignty is absolute.”). 

Courts recurringly say that this absolute sense of the term at least at one time prevailed, 
though they also say that modern law tempers the sovereign’s power. See, e.g., Latvian 

CC, Case 2008-35-01 Treaty of Lisbon, judgment of 7 April 2009 at 17, 

https://www.satv.tiesa.gov.lv/wp-content/uploads/2008/09/2008-35-

01_Spriedums_ENG.pdf (“[T]he understanding of sovereignty as an absolute and 

unlimited power has changed”); Bayan Muna v. Alberto Romulo, Supreme Court of the 
Philippines, G.R. No. 159618, 1 February 2011 (Treaties limit the “otherwise 

encompassing and absolute nature of sovereignty”). Cf. Muršić v Croatia App no 

7334/13, §22 (Oct. 20, 2016), https://hudoc.echr.coe.int/eng?i=001-167483, (Pinto de 

Albuquerque, J., dissenting in part) (“Sovereignty is no longer an absolute given, as in 
Westphalian times”); Competence of the General Assembly for the Admission of a State 

to the U.N., Advisory Opinion, 1950 I.C.J. Rep. 4, 14 (Mar. 3), (Alvarez, J., dissenting). 
91 H.L.A. HART, THE CONCEPT OF LAW 3-4, 214 (2nd ed., 1994). 
92 The Constitution of the United States, in Art. I, Sec. 8, refers to the “Law of 

Nations,” the term used in the Founders’ time to mean international law. Thus, though 
controversies continue as to what propositions are rules of international law, U.S. courts 

refer to international law and its violation without any question of principle arising as to 

the binding character of international law as between the countries to which it applies. 

See F.R.G. v. Philipp, 141 S. Ct. 703, 707 (2021); see also A.L.I., RESTATEMENT (THIRD) 

FOR. REL. L. (1987), Ch. 1, Introductory Note. As to controversies in U.S. courts over 
what propositions are rules of international law, see the colloquies over the expression 

“Law of Nations” as used in the Alien Tort Statute (ATS), which continue, even since the 

Supreme Court held in Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 115 (2013) 

that the ATS does not have extraterritorial application. For example, plaintiffs invoking 

the ATS have argued that international law contains “aiding and abetting” liability (or 
some analogue to it). See Nestlè USA Inc. v. Doe et al., 141 S. Ct. 1931, 1936 (2021); see 

also id. at 1950 (Alito, J., dissenting). For earlier consideration of a putative “aiding and 

abetting” rule under international law, see, e.g., Presbyterian Church of Sudan v. 

Talisman Energy, Inc., 582 F.3d 244, 257–259 (2nd Cir., 2009). For academic 

consideration of the issue, see, e.g., David Hughes, Differentiating the Corporation: 
Accountability and International Humanitarian Law, 42 MICH. J. INT’L L. 47, 62, 69-70 

(2020); see generally, Bart M.J. Szewczyk, Customary International Law and Statutory 

Interpretation: An Empirical Analysis of Federal Court Decisions, 82 GEO. WASH. L. 

REV. 1118 (2014). 
93 See, e.g., Maritime Delimitation in the Indian Ocean (Somalia v. Kenya), 

Preliminary Objections, 2017 I.C.J. Rep. 3, ¶ 42 (Feb. 2) (the ICJ’s acceptance, without 

analysis or debate, that customary international law concerning treaties applies to the 

parties). 
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international law rule might apply in domestic law, including in domestic 

courts; etc.94 They mean only that international law is a distinct system 

of law.95 As such, it has its own substantive rules addressing the conduct 

of States,96 and its own rules about how rules are made.97 

 

 A. Law-making by Treaty 

 
International law is chiefly made by treaties.98 Analogous to a 

contract in domestic law, a treaty is an agreement (though it must be in 

writing to be a treaty, which an ordinary contract need not be),99 and it 

 
94 Also, it has been suggested that international law rules, in some instances, have 

influenced the adoption of national law. See Ashley Deeks, Statutory International Law, 

57 VA. J. INT’L L. 263 (2018). The promulgation of a national law, however, takes place, 
if at all, on the terms of each country’s own constitutional and legislative rules.  

95 See Jesner v. Arab Bank, Plc., 138 S. Ct. 1386, 1416 (2018) (Thomas, J., 

concurring) (“At the founding, the law of nations was considered a distinct ‘system of 

rules, deducible by natural reason, and established by universal consent among the 

civilized inhabitants of the world,’” (quoting 4 BLACKSTONE 66)). The terminology has 
changed, but the existence of international law as a distinct system remains. 

96 That international law addresses States is the presumption behind the 

observation that the ICJ made in the Kosovo Advisory Opinion about other addressees of 

an international law rule: to establish that an international law rule addresses parties other 
than States, one must identify particular indications to that effect in the rule. Accordance 

with International Law of the Unilateral Declaration of Independence in Respect of 

Kosovo, Advisory Opinion, 2010 I.C.J. Rep. 403, ¶¶ 115-119 (July 22). 
97 Those rules being the ones that Hart called “secondary rules” or “rules of 

recognition, rules of change, and rules of adjudication.” HART, supra note 91, at 93-120. 
As to the existence of secondary rules of private international law, see Paul B. Stephan, 

Inferences of Judicial Lawmaking Power and the Law of Nations, 106 GEO. L.J. 1793, 

1816 (2018). For use of the term “secondary rules” in its adjudicatory, as distinct from 

law-making (i.e., law-changing) sense, see André Nollkaemper, Internationally Wrongful 

Acts in Domestic Courts, 101 AM. J. INT’L L. 760 (2007). But see the critical argument of 
Hakimi, supra note 10, at 1506 ff (“[Customary international law] does not have 

secondary rules”). Writers who do not go as far as Hakimi nevertheless concede that 

jurists have difficulty in identifying the processes by which customary international law 

comes into being. See, e.g., Maurice Mendelson, The Subjective Element in Customary 

International Law, 66 BRIT. Y.B. INT’L L. 177, 178 (1996). 
98 To say that treaties are prevalent is not necessarily to say that they are at the top 

of a hierarchy of sources (though there is evidence that they are: e.g., Art. 38(1)(a) of the 

Statute of the ICJ). It is to say that more rules of international law have their source in 

treaties than in other sources. Consider as evidence in this regard that the United Nations 

Treaty Series (U.N.T.S.) now runs to over 3,000 volumes. While not all treaties in the 
U.N.T.S. are in force, not all treaties in force are in the U.N.T.S. There is no consolidated 

list of treaties in force, and even individual States may not have a reliable index of their 

own. This much is evident: the number of treaties in force is vast, and the number of 

rights and obligations constituted under treaties is that much greater. Cf. ANTHONY AUST, 

MODERN TREATY LAW AND PRACTICE, at 10 (2000); OPPENHEIM’S INTERNATIONAL 

LAW, §§ 9, 12 (Sir Robert Jennings & Sir Arthur Watts eds., 9th ed. 1992). 
99 See Vienna Convention on the Law of Treaties art. 2(1)(a), opened for signature 

May 23, 1969, 1155 U.N.T.S. 331 [hereinafter VCLT]. 
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establishes legally binding obligations between or among the States that 

are party to it.100 The law of treaties acknowledges that a certain degree 

of formality, especially in the shape of procedures for ratification under 

domestic law, affects how and when a treaty enters into force.101 The law 

of treaties also makes provisions for how a treaty might cease to apply,102 

and for how a State might establish that a putative treaty has no force 

because its purported conclusion was defective.103 
 

Article 38 of the Statute of the ICJ lists sources of the legal rules 

that the ICJ shall apply in deciding disputes submitted to it.104 First on 

the list are “international conventions, whether general or particular, 

establishing rules expressly recognized by the contesting states”105—that 

is to say, treaties. 

 
 B.  Customary International Law 

 
While the main way that rules comprising international law are 

made, treaties are not the only way. International law also emerges 

through a process of customary rule formation. Article 38 of the ICJ 

Statute acknowledges this part of international law by stating that the ICJ 

shall apply “international custom, as evidence of a general practice 

accepted as law.”106 From the wording of the Statute, one discerns that 

rules belonging to this part of international law have two elements: (1) 

general practice; and (2) acceptance as law. Thus, in Conclusion 2 to its 

Draft Conclusions, the ILC encapsulated the position as follows: 
 

Two constituent elements: To determine the 

existence and content of a rule of customary 

international law, it is necessary to ascertain whether 

there is a general practice that is accepted as law 

(opinio juris).107 
 

 
100 See id. art. 26 (“Pacta Sunt Servanda”); see also RESTATEMENT (FOURTH) FOR. 

REL. L. § 301(3) (AM. L. INST. 2021); Medellin v. Texas, 552 U.S. 491, 504 (2008). 
101 See VCLT, supra note 99, at 334-36, pt. II, § 1 (Conclusion of Treaties). 
102 See id. at 344-47, pt. V, § 3 (Termination and Suspension of the Operation of 

Treaties). 
103 See id. at 343-44, pt. V, § 2 (Invalidity of Treaties). 
104 See Statute of the International Court of Justice art. 38(1)(a)-(d), June 26, 1945, 

59 Stat. 1055. 
105 Id. at art. 38(1)(a). 
106 Id. at art. 38(1)(b). 
107 ILC Draft Conclusions, supra note 8, at Part 2 Conclusion 2. 
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“Customary international law,” the ILC said in its Draft Conclusions, “is 

unwritten law deriving from practice accepted as law.”108 Here, too, the 

two elements are visible. However, in addition, the ILC drew attention 

to a further characteristic of customary international law that 

distinguishes it from treaties: it is unwritten.109 The unwritten character 

of this law suggests the puzzle that its identification presents. 
 

The “two-element approach” nevertheless supplies a 

widespread understanding of the evidence by which customary 

international law is identified.110 Put differently, “one must look at what 

States actually do and seek to determine whether they recognize an 

obligation or a right to act in that way” (emphasis added).111 The “doing” 

does not suffice alone; nor does a recognition of obligation alone.112 The 

two elements may be intertwined, and in practice the evidence that 

parties adduce as relevant to one is often also relevant to the other.113 

However, “two distinct inquiries are to be carried out” in reaching a 

conclusion as to whether the evidence identifies a rule of customary 

international law.114 These requirements—the “two distinct inquiries”—

apply to any putative rule of customary international law.115 To establish 

a putative nuclear weapons prohibition beyond and outside the TPNW, 

one would need to demonstrate that both elements of customary 

international law are present: (1) state practice, and (2) opinio juris. 

 
i.  State Practice: Widespread, Representative, and 

Consistent 

 
A customary international law rule does not come into being 

unless the practice of adherence to the rule is general, “meaning that it 

must be sufficiently widespread and representative.”116 It must also be 

 
108 Id. at General Commentary Comment 2 (emphasis added). 
109 See id. at General Commentary Comment 3. 
110 Evidence here, as in the ILC DRAFT CONCLUSIONS, refers to the materials 

relevant to considering whether a customary international law rule exists, not just the 

materials that might be admitted under the rules of evidence applicable in a given court or 

other proceeding. See id. at n. 680. 
111 Id. at Part 2 Conclusion 2 Comment para. 1. 
112 Id. at Part 2 Conclusion 2 Comment para. 4. 
113 Id. at Part 2 Conclusion 3 Comment para. 6, Part 4 Conclusion 10 Comment 

para. 3. 
114 Id. at Part 2 Conclusion 2 Comment para. 1. 
115 Thus, the ILC addressed the methodology by which rules of customary 

international law are identified, without regard to the substance of the particular rules. 
See id. at Part 1 Conclusion 1 Comment para. 6. 

116 Id. at Part 3 Conclusion 8 para. 1. Some thought the word “sufficiently” here 

was too vague. See United States First Reading Comments, supra note 10, at 13. 
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consistent.117 Generality and consistency constitute a crucial aspect of 

the practice needed to establish that a customary international law rule 

has come into being. The absence of one or the other is a common defect 

in claims advancing that a particular proposition is a customary 

international law rule.118 
 

In determining whether a general practice exists, one is 

concerned with the practice of States and, in certain cases according to 

the ILC, of international organizations.119 Conduct of other actors does 

not contribute to the formation of customary international law, a 

limitation which the ILC drew attention to in Conclusion 4, paragraph 3 

of the Draft Conclusions.120 Non-governmental organizations (NGOs) 

are not contributors to the practice that might constitute the first of the 

two constituent elements of customary international law.121 Nor are 

private individuals, corporations, or non-State armed groups.122 

According to the ILC, academic writers trigger a particular “need for 

caution” because “writers sometimes seek not merely to record the state 

of the law as it is (lex lata), but to advocate its development (lex 

 
117 ILC Draft Conclusions, supra note 8, at Part 3 Conclusion 8 para. 1.  
118 See General Dynamics United Kingdom Ltd v. State of Libya [2021] UKSC 22 

(HL) ¶¶ 51-52 (indicating as a prerequisite for the existence of a rule of customary 
international law that the relevant State practice be “widespread, representative and 

consistent” and finding that prerequisite lacking in the case at hand).  
119 ILC Draft Conclusions, supra note 8, at Part 3 Conclusion 4 Comment paras. 1-

4. There are well-founded doubts as to how far a statement may be generalized about the 

effect of the practice of international organizations on the identification of customary 
international law. See United States First Reading Comments, supra note 10 at 2-3; and 

similar doubts as to resolutions that international organizations adopt. See id. at 17. 
120 ILC Draft Conclusions, supra note 8, at Part 3 Conclusion 4 Comment paras. 3, 

8. 
121 See id. at 130 n. 691. 
122 See id. at Part 3 Conclusion 4 Comment para. 8. The main adherent to a 

different view would seem to be Judge Cançado Trindade, who posits that customary 

international law arises “from the opinio juris communis of all the subjects of 

international law (States, international organizations, human beings, and humankind as a 

whole).” Obligations Concerning Negotiations Relating to Cessation of the Nuclear Arms 
Race and to Nuclear Disarmament (Marsh. Is. v. U. K.), Judgment, 2016 I.C.J. 907, 961, 

¶ 138 (Oct. 5) (dissenting opinion by Trindade, J.); cf. id. at 994, ¶ 227. It is beyond the 

scope of the present Article to address Judge Cançado Trindade’s legal theory, but one 

observation relevant to it is that whether, and if so in what ways, entities other than States 

participate in international law remains a matter for States to decide. The primacy of 
States as the lawmakers in the international system thus remains. See generally Thomas 

D. Grant, The “Open System” and its Gatekeppers: from Complexity in International 

Law, a Seminar in Honour of James Crawford, 13 J. INT’L DISP. SETTLEMENT 41 (2022). 
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ferenda).”123 In doing so, they do not always distinguish (or distinguish 

clearly) between the law as it is and the law as they would like it to be.”124 
 

Subject to those limitations, the ILC noted that “[p]ractice may 

take a wide range of forms[;] [i]t includes both physical and verbal 

acts.”125 Additionally, practice “may, under certain circumstances, 

include inaction.”126 As to physical acts, an important example is 

“operational conduct ‘on the ground’.”127 The ILC gives as an example 

of operational conduct on the ground “deployment of certain 

weapons.”128 Deployment of a weapon gives evidence that the State 

views the weapon as lawful, at least in some use case.129 
 

For a customary international law rule to emerge, the practice 

in question also must be “both extensive and virtually uniform.”130 The 

relative power of the States participating in a practice, or refraining from 

it, does not matter.131 However, the involvement of States in the relevant 

activity does.132 
 

The ILC, in Comment (4) to Conclusion 8, addressed the 

requirement that, if a practice is to be general in the sense concerned, 

then States that are particularly involved in the activity relevant to the 

 
123 ILC Draft Conclusions, supra note 8, at Part 5 Conclusion 14 Comment para. 3. 
124 Id. See, e.g., Arthur M. Weisburd, Customary International Law: The Problem 

of Treaties, 21 VAND. J. TRANSNAT’L L. 1, 45 (1988) (admonishing that international law 

would become ineffectual, if one were to define it as comprising rules “that scholars 
insisted were legally binding” but that “many states will not obey and that every few 

states are willing to enforce against violators.”). Cf., Guzman, supra note 11, at 2 

(suggesting that States as well sometimes use the expression “customary international 

law” for rhetorical effect without necessarily applying the requisite analytic rigor); B.S. 

Chimni, Customary International Law: A Third World Perspective, 112 AM. J. INT’L L. 
1, 29-30 (2018) (stating that outside the developed countries academics and other experts, 

“actively participate in knowledge production and dissemination of hegemonic 

ideology.”). 
125 ILC Draft Conclusions, supra note 8, at Part 3 Conclusion 6 para. 1. 
126 Id.; see also United States First Reading Comments, supra note 10, at 2 

(clarifying that abstention from use of force well may result from prudential or other 

policy considerations, rather than from legal constraint). 
127 ILC Draft Conclusions, supra note 8, at Part 3 Conclusion 6 Comment para. 5. 
128 Id. 
129 See LAW OF WAR MANUAL, supra note 35, at 343, para. 6.5.1 (regarding, 

“specific rules that apply,” to which use cases are lawful); id. at 416-418, para. 6.18 

(regarding nuclear weapons as a weapons category). 
130 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; 

Federal Republic of Germany/Netherlands), 1969 I.C.J. 43, ¶ 74 (Feb. 20). 
131 See Georg Nolte, How to Identify Customary International Law—On the Final 

Outcome of the Work of the International Law Commission (2018), KFG Working Paper 

Series, No. 37 1, 17-18 (2019).  
132 ILC Draft Conclusions, supra note 8, at Part 3 Conclusion 8 para. 4. 
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practice must participate in the practice.133 According to Comment (4), 

“[I]n assessing generality, an indispensable factor to be taken into 

account is the extent to which those States that are particularly involved 

in the relevant activity or are most likely to be concerned with the alleged 

rule (‘specially affected States’) have participated in the practice.”134 
 

The ILC immediately acknowledged that some activities are 

likely to affect “all or virtually all States,”135 but such widespread effect 

does not remove the “specially affected States” from consideration as a 

distinct factor. According to the ILC, “it would clearly be impractical to 

determine, for example, the existence and content of a rule of customary 

international law relating to navigation in maritime zones without taking 

into account the practice of relevant coastal States and flag States, or the 

existence and content of a rule on foreign investment without evaluating 

the practice of the capital-exporting States as well as that of the States in 

which investment is made.”136 The salience of “those States that are 

particularly involved in the relevant activity” was evident in Judge 

Schwebel’s observations in 1996 when he addressed the practice of the 

nuclear-weapon States.137 In 2018, in Comment (4) to Conclusion 8, 

considering the meaning of the phrase, “States that are particularly 

involved,” the ILC did not mention the nuclear-weapon States, but the 

same principle is at work in the examples the ILC gave. 
 

Finally, there is the requirement that the practice be consistent. 

Divergences in practice from a putative customary international law rule 

“may suggest that no rule exists.”138 There are also situations where 

practice may have some surface similarity but the reasons for the practice 

 
133 Id. 
134 Id. See also Nolte, supra note 131, at 17-18 (relating to difficulties in the ILC 

when formulating a view on “specially affected States”).   
135 Id. 
136 Id. 
137 See Legality of the Threat or Use of Nuclear Weapons, supra note 83, at 312. 
138 ILC Draft Conclusions, supra note 8, at n. 713. See also The Case of the S.S. 

‘Lotus’ (France v. Turkey_1927 P.C.I.J. (ser. A) No. 10, at 28-29 (Sept. 7) (stating that 

“[i]t will suffice to observe that the decisions quoted sometimes support one view and 
sometimes the other... [A]s municipal jurisprudence is thus divided, it is hardly possible 

to see in it an indication of the existence of the restrictive rule of international law which 

alone could serve as a basis for the contention of the French Government.”). 
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differ among States adopting it.139 There, too, doubt is cast on the 

existence of a customary international law rule. 

 
ii.  Opinio Juris 

 
In keeping with the two-part process involved in identifying a 

rule of customary international law, in addition to considering practice, 

one must consider opinio juris to conclude that a customary rule has 

emerged. In other words, to establish that a customary international law 

rule exists requires evidence that States engage in a relevant course of 

conduct (practice) not merely out of “extralegal motives ... such as 

comity, political expediency or convenience,” but because they judge the 

law to require it.140 The ILC’s Conclusion 9, paragraph 1 reflects this 

understanding, stating that the requirement of opinio juris “means that 

the practice in question must be undertaken with a sense of legal right or 

obligation.”141 The ILC made reference to the Nuclear Weapons advisory 

opinion when observing that “where ‘the members of the international 

community are profoundly divided’ on the question of whether a certain 

practice is accompanied by acceptance as law (opinio juris), no such 

acceptance as law could be said to exist.”142 

 
iii. Context 

 
While not a distinct element of the “two-element” approach to 

identifying customary international law, context affects the analysis of 

evidence when one applies that approach. The ICJ noted the importance 

of context in the identification of customary international law when it 

 
139 Thus, a number of States might engage in the same practice, but some of them 

do so because their domestic law requires it; others, because a treaty that they are bound 

by requires it; and others still, because they think the practice is prudent. Even if some do 
it because they think general international law requires it, the inconsistency among the 

group as a whole undermines any claim that a customary rule has emerged. See ILC Draft 

Conclusions, supra note 8, at Part 4 Conclusion 9 Comment para. 4; see also EC 

Measures Concerning Meat and Meat Products (Hormones) (1998), WTO Doc. 

WT/DS26/AB/R, ¶ 124. (Hesitating to declare the “precautionary principle” to constitute 
part of customary international law, because “responsible, representative governments 

commonly act from perspectives of prudence and precaution,” which was to say, not just 

from legal obligation); Marie-Claire Cordonier Segger & Markus W. Gehring, 

Precaution, Health and the World Trade Organization: Moving Toward Sustainable 

Development, 29 QUEEN’S L.J. 133, 147-151 (2003). 
140 ILC DRAFT Conclusions, supra note 8, at Part 4 Conclusion 9 Comment para. 3. 
141 Id. 
142 Id. at n. 728. 
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gave its advisory opinion on the WHO and Egypt in 1980.143 According 

to the Court, “a rule of international law, whether customary or 

conventional, does not operate in a vacuum; it operates in relation to facts 

and in the context of a wider framework of legal rules of which it forms 

only a part.”144 The ILC, in its Draft Conclusions, in line with the 

jurisprudence, highlighted the importance of context as well.145 

Specifically, when assessing evidence for state practice and opinio juris, 

Conclusion 3 emphasized that “regard much be had to the overall 

context, the nature of the rule, and the particular circumstances in which 

the evidence in question is to be found.”146 
 

Given the intricate relationship between deterrence strategy and 

nuclear weapons, and given how that relationship pervades modern 

geopolitics, the admonition here to have regard to context is all the more 

salient. When considering the contention that a customary international 

law rule concerning nuclear weapons may have emerged, jurists must 

not ignore the realities of a world with nuclear-armed states.147 

 
 V. CUSTOMARY INTERNATIONAL LAW: CAN TREATIES MAKE IT? 

 
Some propositions clearly constitute rules of customary 

international law. The conclusion that they do finds support in the 

consensus around them. For example, so widely accepted is the 

proposition that no State may subject the high seas to sovereign 

appropriation that there is little or no controversy that the proposition is 

part of customary international law.148 Countries, including the United 

States, do not doubt that customary international law rules exist and that 

 
143 Interpretation of the Agreement of 25 March 1951 between the WHO and 

Egypt, Advisory Opinion, 1980 I.C.J. Rep. 73 (Dec. 20).  
144 Id. at ¶ 10. 
145 ILC Draft Conclusions, supra note 8, at Part 2 Conclusion 3. 
146 Id. at Part 2 Conclusion 3 para. 1.  
147 Russia’s armed aggression against Ukraine, starting on Feb. 24, 2022, only 

makes more obvious that nuclear weapons and geopolitics are inseparable from one 

another, and, thus, that States, in pursuing possible legal solutions that would alter the 

balance of deterrence, must tread with caution. See John Ullyot & Thomas D. Grant, The 

Lesson of Budapest? Hold On to Your Nuclear Weapons, WALL ST. J. (Mar. 2, 2022), 
https://www.wsj.com/articles/the-lesson-of-budapest-hold-on-to-your-nukes-ukraine-

russia-invasion-nuclear-weapons-proliferation-11646257487?mod=opinion_lead_pos6; 

see also Thomas D. Grant, Putin Could Start a Nuclear War. Offer Amnesty To Those 

Who Would Wage It, 1945 (Mar. 9, 2022) https://www.19fortyfive.com/2022/03/putin-

could-start-a-nuclear-war-offer-amnesty-to-those-who-would-wage-it/. 
148 See, e.g., United Nations Convention on the Law of the Sea, arts. 87, 89 opened 

for signature Dec. 10, 1982, 1833 U.N.T.S. 397 (entered into force Nov. 16, 1994) 

[hereinafter UNCLOS]; see also U.S. v. Maine, 475 U.S. 89, 97, 102 (1986). 
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new ones may come to be.149 Difficulty arises when parties contend for 

or against the customary law character of particular propositions around 

which no clear consensus as to legal status yet has emerged.150 
 

In the competing contentions about particular propositions that 

might, or might not, have customary law status, a subsidiary problem 

sometimes arises. It is sometimes contended that the articulation of a 

legal obligation in a treaty—especially a treaty with wide subscription—

contributes to customary law-making.151 The contention is that the 

parties, by having articulated the obligation in a treaty, have engaged not 

only in treaty-making but also in the formation of customary 

international law. The rule, according to those contending for its 

customary status, was set down in a treaty to begin with. Now, however, 

the rule is not confined to the States that are parties to the treaty; it is a 

rule of general application thanks to the customary character that the rule 

is said to have acquired.152 The relation between treaties and the 

formation of customary international law in this way sometimes leads to 

differences of view as to the existence of a rule.153 

The threshold that international courts have applied for proving 

the existence of a customary rule on the basis of treaty practice has been 

 
149 See LAW OF WAR MANUAL, supra note 35, at 30  (“Customary international law 

is generally binding on all States...”).  
150 See, e.g., the dispute between Nicaragua and Colombia as to which provisions 

of UNCLOS Art. 76 form part of customary international law. Territorial and Maritime 

Dispute (Nicar. v. Colom.), Judgment, 2012 I.C.J. Reports 666, ¶ 118 (Nov. 19). To take 
another, and recurrent, problem of this kind, there is the relationship between provisions 

in investment treaties providing for “fair and equitable treatment” of foreign investors’ 

investments and the “minimum standard” of treatment which is understood to belong to 

customary international law; see also Frank Berman, The Interpretation and Application 

of Fair and Equitable Treatment: An Arbitrator’s Perspective, EJIL: TALK  (Aug. 13, 
2013), https://www.ejiltalk.org/the-interpretation-and-application-of-fair-and-equitable-

treatment-an-arbitrators-perspective/; Martins Paparinskis, The International Minimum 

Standard and Fair and Equitable Treatment, EJIL: TALK (Aug. 12, 2013), 

https://www.ejiltalk.org/the-international-minimum-standard-and-fair-and-equitable-

treatment/. 
151 See, e.g., Case concerning Ahmadou Sadio Diallo (Republic of Guinea v. 

Democratic Republic of the Congo), Preliminary Objections, 2007 I.C.J. Rep. 612-613, ¶ 

83 (May 24) (Guinea contended that shareholders, as distinct from the companies in 

which they hold shares, are entitled to diplomatic protection because of various 

international agreements, including the Washington Convention.). 
152 See FG Hemisphere Associates LLC v. Democratic Republic of the Congo, 

[2010] 2 H.K.L.R.D. 66, 9; Campbell McLachlan, Investment Treaties And General 

International Law, 57(2) INT’L & COMP. L. Q’LY 361, 361 (2008); see also I° Congreso 

del Partido, England, Court of Appeal (per Lord Denning MR) (Oct. 1, 1979), reprinted 

at 64 INT’L L. REP. 227, 232 (1983). 
153 See FG Hemisphere Associates LLC v. Democratic Republic of the Congo, 

[2010] 2 H.K.L.R.D. 66, 11 (deciding whether customary international law had come to 

contain a rule of restrictive sovereign immunity). 
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high.154 Nevertheless, proponents of various rules, including the nuclear 

weapons rule contained in Article 1 of the TPNW, advert to treaties as a 

possible vehicle through which custom may emerge.155 Some 

observations about custom and its relation to treaties, therefore, are to 

present purpose. 

 
A. Codification of Law 

 
Some rules that States have expressed in treaties are also rules 

of customary international law. States have made significant efforts in 

the modern era to codify international law; meaning, States have 

searched international practice for rules that they agree are rules of 

customary international law, given those rules formal expression in a 

text, and adopted the text as a treaty.156 Treaty rules that have been set 

out in this way—i.e., as a codification of customary international law—

are accepted as reflecting customary international law.157 
 

To give a well-known example, the Vienna Convention on the 

Law of Treaties of 1969 (VCLT) contains in its Article 31 the general 

rule guiding the interpretation of treaty texts.158 Article 31 VCLT reflects 

customary international law (or perhaps a general principle of 

international law),159 so the rule reflected in Article 31 applies whether 

 
154 Thus, the ICJ did not accept Guinea’s contention. See Case concerning 

Ahmadou Sadio Diallo, supra note 151, at ¶ 90. The Court concluded, notwithstanding a 

rich treaty practice, that there is no customary international law rule entitling 

shareholders to diplomatic protection for conduct by a State against the company in 
which they hold shares: “The fact invoked by Guinea that various international 

agreements, such as agreements for the promotion and protection of foreign investments 

and the Washington Convention, have established special legal régimes governing 

investment protection, or that provisions in this regard are commonly included in 

contracts entered into directly between States and foreign investors, is not sufficient to 
show that there has been a change in the customary rules of diplomatic protection.” Id. at 

615, ¶ 90. 
155 TPNW, supra note 2, at art. 1.  
156 See G.A. Res. 174(II) art. 15, (Nov. 21, 1947) (defining codification to be “the 

more precise formulation and systemization of rules of international law in fields where 
there already has been extensive state practice, precedent or doctrine.” Among the 

functions of the ILC, as defined in its Statute, is to “consider proposals and draft 

multilateral conventions... to encourage the progressive development of international law 

and its codification.” Id. at art. 17 (emphasis added). 
157 See, e.g., General Dynamics United Kingdom Ltd v. State of Libya, [2021] 

UKSC 22, ¶¶ 50-51. 
158 VCLT, supra note 99, at art. 31.  
159 See generally McLachlan, supra note 5. 
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or not a State adheres to the Convention.160 To give another well-known 

example, the United States not only accepts but devotes considerable 

resources to protecting freedom of navigation on the high seas161—a key 

correlate to the rule, recalled above, that the high seas are subject to no 

sovereign. General international law requires respect for freedom of the 

seas.162 So does the UN Convention on the Law of the Sea of 1982.163 

This is a rule of general application that is now, as a result of codification, 

also expressed in a treaty. The treaty serves to place more definite terms 

on the rule than it had in its unwritten form, but the customary or general 

status of the rule came before the treaty and continues unchanged after 

the treaty was adopted. 
 

Treaties do not necessarily codify customary international law 

rules.164 Indeed, the vast majority of treaties do nothing of the sort. In 

most treaties, the terms are chosen by the parties for their particular 

needs, not induced from general practice as a reflection of some pre-

existing rule.165 Treaties set down terms that are specific and limited to 

the parties, much in the way a contract binds its parties and its parties 

only.166 It is true that some treaties aim to promote the “progressive 

development” of international law—i.e., they articulate rules intended to 

 
160 See Delimitation of the Continental Shelf between Nicaragua and Colombia 

beyond 200 Nautical Miles from the Nicaraguan Coast (Nicar. V. Colom.) Preliminary 

Objections, 2016 I.C.J. Rep, 116, ¶ 33 (Mar. 17), Legality of Use of Force (Serbia and 

Montenegro v. Netherlands), Preliminary Objections, 2004 I.C.J. Rep. 1011, 1049, ¶ 99 

(Dec. 15); Case concerning the Territorial Dispute (Libya/Chad), 1994 I.C.J. Rep. 6, 21-
22, ¶ 41 (Feb. 3). 

161 See Raul Pedrozo, U.S. Freedom of Navigation Program, 97 INT’L L. STUD. 70, 

71 (2021) (“Freedom of Navigation Operations (FONOPS) are conducted on a worldwide 

basis to complement U.S. diplomacy, and are intended to be non-provocative exercises of 

rights, freedoms and lawful use of the sea and airspace recognized under international 
law.”). See also Freedom of Navigation (FON) Program U.S. DEPARTMENT OF DEFENSE 

(Feb. 28, 2017), 

https://policy.defense.gov/Portals/11/DoD%20FON%20Program%20Summary%2016.pd

f ?ver=2017-03-03-141350-380.  
162 See generally UNCLOS, supra note 148; but see David C. Loring, The United 

States-Peruvian “Fisheries” Dispute, 23 STAN. L. REV. 391 (1971) (noting that the 

concept of the freedom of the seas has had challengers).  
163 See UNCLOS, supra note 148, at art. 87. 
164 See, e.g., Benkharbouche v. Embassy of the Republic of Sudan, [2015] EWCA 

(Civ) 33, [2016] QB 347, [353] (determining that art. 11(2)(b) of the UN Convention on 
Jurisdictional Immunities of States and Their Property does not reflect customary 

international law). 
165 Or from national practice of a third state. See academic criticism of a U.S. 

Supreme Court review of an ICSID award, Anthea Roberts & Christina Trahanas, 

Judicial Review of Investment Treaty Awards: BG Group v. Argentina, 108 AM. J. INT’L 

L. 750, 754-755 (2014) (emphasizing that the applicable rules were those that Argentina 

and the United Kingdom defined when adopting their investment treaty). 
166 VCLT, supra note 99, at art. 34 (codifying the pacta tertiis rule). 
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have general application but that have not yet achieved it.167 The effect 

that a treaty has in that direction, if any, depends on its terms, the breadth 

of participation in the treaty, and the context in which it has been adopted 

and is applied.168 The process of codification concerns the conferral of 

treaty character on customary rules. For legal effects to operate the other 

way—for a rule in a treaty to become a rule of customary international 

law—distinct considerations enter the picture. 

 
B.  Treaties and the Formation of Customary International Law 

 
The relationship between treaties and customary international 

law is sometimes fraught. The ILC was conscious that difficulty may 

arise in particular when someone claims that a rule set out in a treaty or 

in multiple treaties contributes to practice and opinio juris.169 Conclusion 

11 of the Draft Conclusions addresses treaties and their relationship 

overall with customary international law. Conclusion 11 merits setting 

out in full. It reads as follows: 
 

Treaties 

1. A rule set forth in a treaty may reflect a rule of 

customary international law if it is      established that 

the treaty rule: 

(a) codified a rule of customary international 

law existing at the time when the treaty  was 

concluded; 

(b) has led to the crystallization of a rule of 

customary international law that had started  to 

emerge prior to the conclusion of the treaty; or 

 
167 Recall that the functions of the ILC include both codification and progressive 

development. See Establishment of an International Law Commission,  G.A. Res. 174 
(II), U.D. Doc. A/RES/174(II) (Nov. 21, 1947). Regarding particular treaty provisions, 

considerable controversy has arisen as to whether they codify existing custom or are an 

exercise in progressive development. See, e.g., Hannah Woolaver, From Joining To 

Leaving: Domestic Law’s Role in the International Legal Validity of Treaty Withdrawal, 

30(1) EUR’N J. INT’L L. 73, 93 (2019) (regarding Art. 46 VCLT); Aurel Sari, Reversing a 
Withdrawal Notification Under Article 50 TEU: Can a Member State Change Its Mind? 

42(4) EUR’N L. REV. 451, 466-467 (2017) (regarding Art. 68 VCLT). 
168 See ILC Draft Conclusions, supra note 8, at 145 n. 751; see also Fernando Lusa 

Bordin, Reflections Of Customary International Law: The Authority Of Codification 

Conventions And ILC Draft Articles In International Law, 63(3) INT’L & COMP. L. Q’LY 
535, 555 (2014) (cautioning that the distinction between codification and progressive 

development in some instances may be imprecise).  
169 ILC Draft Conclusions, supa note 8, at Part 5 Conclusion 11 Comment para. 8. 
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(c) has given rise to a general practice that is 

accepted as law (opinio juris), thus  generating a new 

rule of customary international law. 

2. The fact that a rule is set forth in a number of 

treaties may, but does not necessarily, indicate that the 

treaty rule reflects a rule of customary international 

law.170 
 

The ILC emphasised, in connection with these considerations, that “in 

and of themselves, treaties cannot create a rule of customary 

international law or conclusively attest to its existence or content” 

(emphasis added).171 The grounds for the ILC’s cautionary note in this 

regard are obvious in view of the two-element character of customary 

international law.172 Even a treaty with very wide subscription, and with 

parties that include all specially-affected States, in itself, does no more 

than establish that a given rule is legally binding on its parties. As a 

source of conventional (i.e., contract-like) obligation, such a treaty goes 

that far but not necessarily further.173  In other words, the treaty might 

reflect the opinio juris that is one prerequisite to the formation of a 

customary international law rule, but the treaty in itself is not likely to 

furnish evidence of the practice that is the other prerequisite. As the ILC 

stated, “establishing whether a conventional rule does in fact correspond 

to an alleged rule of customary international law cannot be done just by 

looking at the text of the treaty; in each case the existence of the rule 

must be confirmed by practice (together with acceptance as law).”174 
 

 
170 ILC Draft Conclusions, supra note 8, at Part 5 Conclusion 11. 
171 Id. at Part 5 Conclusion 11 Comment para. 3. 
172 See United States First Reading Comments (Diplomatic Note), supra note 10, at 

9. The United States cautions specifically that to deduce that a rule of customary 

international law exists might be misleading because the empirical evidence for a rule 

must be convincing in order for the conclusion to be reached that a rule exists. This 

cautionary note appears to accord with the ILC’s reminder that the process of 

identification “is often referred to as ‘inductive’, in contrast to possible ‘deductive’ 
approaches by which rules might be ascertained other than by empirical evidence” 

(emphasis added). ILC Draft Conclusions, Part 2 Conclusion 2, Comment para. 5; see 

also THOMAS D. GRANT & DAMON J. WISCHIK, ON THE PATH TO AI: LAW’S PROPHECIES 

AND THE CONCEPTUAL FOUNDATIONS OF THE MACHINE LEARNING AGE 1-17, 19-31 

(2020) https://link.springer.com/book/10.1007/978-3-030-43582-0 (exploring inductive 
reasoning in modern law).  

173 This observation gives rise to the so-called “Baxter-Paradox”: “as the number 

of parties to a treaty increases, it becomes more difficult to demonstrate what is the state 

of customary international law dehors the treaty”: RICHARD R. BAXTER, Treaties and 

Custom, 129 RECUEIL DES COURS DE LA HAYE 27, 64 (1970); see also Sandesh 
Sivakumaran, The Influence of Teachings of Publicists on the Development of 

International Law, 66(1) INT’L & COMP. L. Q’LY 1, 34 n 231 (2017). 
174 ILC Draft Conclusions, supra note 8, at Part 5 Conclusion 11 Comment para. 4. 
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A treaty having obtained “near-universal acceptance may be 

seen as particularly indicative” of the customary status of a rule 

expressed in the treaty.175 “The number of parties to a treaty” is a possible 

“important factor in determining whether particular rules set forth therein 

reflect customary international law.”176 The ILC said that even short of 

“near-universal” acceptance, a treaty may be relevant to the formation of 

customary international law.177 However, a treaty may be relevant in that 

situation, where it was “adopted without opposition or by an 

overwhelming majority of States.”178 As noted, the bar is set high when 

one refers to a treaty as evidence for the formation of a customary 

international law rule.179 
 

Accordingly, the articulation of a rule in a treaty has evidentiary 

value, but it does not relax the criteria for identifying customary 

international law.180 The ILC addressed this point in connection with its 

Conclusion 11.181 Even where the parties to a treaty have expressly 

indicated that they consider a rule in the treaty to be a rule of customary 

international law, “[t]here would, however, still remain a need to 

consider whether sufficiently widespread and representative, as well as 

consistent, instances of the relevant practice supported the existence of a 

rule of customary international law (as distinct from a treaty 

obligation).”182 Thus, to give an example set out in the ILC’s Draft 

Conclusions, Article 6 of the 1958 Convention on the Continental Shelf, 

which concerns the equidistance rule in maritime delimitation, was “at 

most de lega ferenda, and not at all de lega lata or as an emerging rule 

of customary international law.”183 
 

The law of treaties similarly acknowledges the possible effect 

of treaties on the emergence of customary international law without 

relaxing the criteria. Indeed, while the VCLT acknowledges that a rule 

such as that expressed in Article 6 of the 1958 Convention might become 

a rule of customary international law, the VCLT drafters were rather 

 
175 Id. 
176 Id. 
177 Id. at Part 5 Conclusion 11 Comment 3 para. 3. 
178 Id (emphasis added). 
179 Id. at Part Five para. 1, Part Five Conclusion 11 Comment para. 5.  
180 It is the relaxation in particular of the criterion of State practice that has drawn a 

Third World critique of present-day academic theories of customary international law. 

B.S. Chimni posits that “there is an intimate and inextricable link between the rise, 

consolidation, and expansion of capitalism in Europe since the nineteenth century and the 

evolution of [customary international law].” Chimni, supra note 80, at 3. 
181 ILC Draft Conclusions, supra note 8, at Part 5 Conclusion 11. 
182 Id. at Part 5 Conclusion 11 Comment para. 5.  
183 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; 

Federal Republic of Germany/Netherlands), 1969 I.C.J. 43, ¶ 62 (Feb. 20). 
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muted on the point.184 They confined themselves to a negative 

formulation: “Nothing in articles 34 to 37 [addressing treaties and third 

states] precludes a rule set forth in a treaty from becoming binding upon 

a third State as a customary rule of international law, recognized as 

such.”185 Thus, the law of treaties, as codified, does not get in the way of 

the emergence of customary international law but it does not foster it. 

The requirements for the emergence of customary international law 

remain. 
 

Addressing the possibility that a “rule set forth in a treaty has 

generated a new rule of customary international law,” the ILC further 

cautioned that “[t]his is a process that is not lightly to be regarded as 

having occurred.”186 “[A]n indispensable requirement would be that [. . 

.] State practice, including that of States whose interests are specially 

affected, should have been both extensive and virtually uniform in the 

sense of the [treaty] provision invoked—and should moreover have 

occurred in such a way as to show a general recognition that a rule of 

law or legal obligation is involved.”187 
 

Finally, with this cautionary backdrop in view, there is the basic 

principle of consent in international legal relations. A treaty, the VCLT 

recalls in Article 34, “does not create either obligations or rights for a 

third State without its consent.”188 

 
VI. THE TPNW AND APPLYING THE ILC DRAFT CONCLUSIONS 

 
As was noted,189 Conclusion 11 of the Draft Conclusions states 

that a “rule set forth in a treaty may reflect a rule of customary 

international law” in three situations.190 First is the situation, indicated in 

Conclusion 11(1)(a), in which the rule fully had emerged as a rule of 

customary international law before the treaty was concluded.191 Second 

is the situation, indicated in Conclusion 11(a)(b), in which the inclusion 

of the rule in the treaty “has led to the crystallization of a rule of 

 
184 VCLT, supra note 99, at art. 6.  
185 Id. at art. 38. 
186 ILC Draft Conclusions, supra note 8, at Part 5 Conclusion 11 Comment para. 7. 
187 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; 

Federal Republic of Germany/Netherlands), 1969 I.C.J. 43, ¶ 72, 74 (Feb. 20). 
188 VCLT, supra note 99, at art. 34. For judicial affirmation, see, e.g., Case C-

386/08, Brita GmbH v. Hauptzollamt Hamburg-Hafen, [2010] E.C.R. I-1289, ¶ 44; see 

also Case C‑266/16 Western Sahara Campaign UK v. Commissioners for Her Majesty’s 

Revenue and Customs, [2015] EWHC 2898, ¶ ¶ 37-38. 
189 ILC Draft Conclusions, supra note 8, at Part 5 Conclusion 11. 
190 Id. at Part 5 Conclusion 11 para. 1 (emphasis added).  
191 Id. at para. 1(a) 
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customary international law,” where the process of its formation had 

begun before the treaty was concluded.192 Finally, it is possible that the 

treaty rule “has given rise to a general practice that is accepted as law 

(opinio juris),” the situation indicated in Conclusion 11(1)(c).193 
 

Considering each of these situations in turn, it becomes clear 

that none of them describes the current state of affairs as regards the 

prohibitionary treaty rule contained in the TPNW. 

 
A. Absence of a Pre-Existing Customary International Law 

Prohibition 

 
The first of these situations—that where a rule of customary 

international law already existed before the treaty was concluded—can 

be dealt with briefly in the present setting. This is not a situation in which 

a treaty contributes to the emergence of a customary international law 

rule; it is, instead, that in which a treaty re-states a rule.194 
 

As recalled above, customary international law, as of 1996, did 

not contain a general prohibition against nuclear weapons—a situation 

that the ICJ described in its Nuclear Weapons advisory opinion.195  The 

Court voted eleven-to-three that there is no customary international law 

prohibition against nuclear weapons.196 Half the members of the Court 

seemed to believe that the threat or use of nuclear weapons was unlawful 

in all but the most extreme circumstances.197 Yet even those members 

could not agree to an unambiguous declaration that the law goes further 
than that.198 Where the Court was unanimous was in stating that 

humanitarian law applies to the threat or use of nuclear weapons,199 a 

statement that implies that nuclear weapons are a proper subject for 

regulation, but not the object of a prohibition.  
 

The proponents of the ban treaty might argue that developments 

in State practice between 1996, and the conclusion of the TPNW in 2017, 

have changed the legal landscape. They might posit that a customary 

international law prohibition has emerged during that interval and thus, 

that the treaty codifies a ban that now belongs to customary international 

 
192 Id. at para. 1(b).  
193 Id. at para. 1(c).  
194 Cf. supra Part V Sec. B. 
195 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 

I.C.J. 226, at ¶ 105(2)B. 
196 Id. 
197 Id. 
198 Id. at ¶ 105(2)E. 
199 Id. at 266, ¶ 105(2)D. 
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law.200 Such a position is not convincing, however. The main factors 

Judge Schwebel referred to twenty-five years ago to establish that there 

existed no customary international law prohibition against nuclear 

weapons still obtain today—to wit, the possession of nuclear weapons 

by major States; the articulation of strategic doctrines predicated on the 

continued possession of those weapons; and the reliance by a 

considerably larger number of States on one of the nuclear-weapon 

States for their defense.201 There has been no change in the practice of 

nuclear deterrence that would change the conclusion that Judge 

Schwebel reached in the Nuclear Weapons case. 
 

Instead, this conclusion has been reinforced. The world did not 

see profligate threats of nuclear escalation during the period between 

1945 and 1996 like the world has witnessed between 2008 and 2022 from 

the Russian Federation.202 The Russian Federation has used its nuclear 

arsenal, not as a deterrent against potential attackers, but as a threat 

against potential defenders.203 Despite carrying out aggression against 

sovereign States and perpetrating atrocities against the peoples of those 

 
200 See, e.g., Charles Garraway CBE, Nuclear Weapons Under International Law: 

An Overview, INT’L L. POL’Y INST. (Oct. 2014) 3 https://www.geneva-

academy.ch/joomlatools-files/docman-

files/Nuclear%20Weapons%20Under%20International%20Law.pdf.  
201 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 

I.C.J. 226, at ¶ 105(2)D. See generally Mark Schneider, The Nuclear Doctrine and 

Forces of the People’s Republic of China, 28(3) COMPARATIVE STRATEGY 244 (2009); 

Matthew R. Costlow, Learning the Right Lessons from China’s Nuclear ‘No First Use’ 

Policy, NAT’L INST. FOR PUB. POLICY (May 27, 2021), 

https://nipp.org/information_series/learning-the-right-lessons-from-chinas-nuclear-no-
first-use-policy-may-27-2021/; Mark Schneider, The Nuclear Forces and Doctrine of the 

Russian Federation, 27(5) COMP. STRATEGY 397 (2008), https://nipp.org/wp-

content/uploads/2021/05/Russian-nuclear-doctrine-NSF-for-print.pdf. 
202 Russia’s invasion of Ukraine in 2022 was not the first time the current Russian 

government referred to nuclear weapons, evidently with the intention of deterring other 
states from coming to the defense of a state that Russia was attacking. See Jeffrey Tayler, 

Putin’s Nuclear Option, FOREIGN POL’Y (Sept. 4, 2014), 

https://foreignpolicy.com/2014/09/04/putins-nuclear-option/; Damien Sharkov, Putin 

Issues ‘Nuclear Powers’ Warning Over Sanctions, NEWSWEEK (Oct. 16, 2014), 

https://www.newsweek.com/putin-warns-careless-west-nuclear-threat-277867; see also 
Carolina Vendil Pallin & Fredrik Westerlund, Russia’s War In Georgia: Lessons And 

Consequences, 20(2) SMALL WARS & INSURGENCIES 400, 401-12 (June 2009) (regarding 

Russia’s escalatory threats and nuclear weapons, in connection with the 2008 aggression 

against Georgia).  
203 See Thomas D. Grant, No Respite: Why Putin’s Nuclear Threats Must Not 

Deter the Defense of the Free World, REAL CLEAR DEFENSE (Mar. 3, 2022), 

https://www.realcleardefense.com/articles/2022/03/03/no_respite_why_putins_nuclear_th

reats_must_not _deter_the_defense_of_the_free_world_819782.html.   



34 GEO. MASON INT’L L.J. [VOL. 13:2 

 

States, 204 which violates the UN charter, Russia issues nuclear threats so 

as to stay the hand of anybody who might invoke the right of collective 

self-defense.205 There is no realistic way to implement a nuclear weapons 

ban (whether of treaty or customary origin) in the face of a State that uses 

the nuclear threat as Russia has done over the past fourteen years. Law 

must not bow to what Georg Jellinek, the great nineteenth century legal 

philosopher, called the “normative force of the factual,”206 which is to 

say that the mere existence of a fact must not dictate our understanding 

of what is lawful; but equally, law must not alienate itself from all 

prudential and security considerations. Customary law is just as much 

subject to these considerations as other sources of law. 
 

Also, implying the absence of a customary international law 

prohibition is the text of the TPNW itself. Given the subject matter of 

the treaty, not to mention its origins and the aspirations of its exponents, 

a customary international law ban would have been an obvious 

circumstance to make record of in the text if such a ban had existed. The 

preamble to the TPNW invokes international humanitarian law and a 

variety of adopted instruments, as well as ethics, the “role of public 

conscience,” and other principles.207 It does not mention customary 

international law.208 
 

The only suggestion in the TPNW that the parties intended to 

codify a pre-existing rule is in the preamble, and even there the 

suggestion is faint. The parties “[c]onsider[...] that any use of nuclear 

weapons would be contrary to the rules of international law applicable 

in armed conflict, in particular the principles and rules of international 

humanitarian law.”209 If the TPNW States parties were saying anything 

about customary international law, then they were not saying it very 

 
204 Most notably, Russia invaded Georgia (Aug. 1-12, 2008); Ukraine (Feb./Mar. 

2014); and, again, but this time on a massive scale, Ukraine (starting Feb. 24, 2022). See 

Liam Collins, Russia’s Recent Invasions Of Ukraine And Georgia Offer Clues To What 

Putin Might Be Thinking Now, THE CONVERSATION (Jan. 26, 2022), 

https://theconversation.com/russias-recent-invasions-of-ukraine-and-georgia-offer-clues-
to-what-putin-might-be-thinking-now-175489 (summarizing of the war in Georgia and 

the first war in Ukraine); Georgia’s Request for Provisional Measures at the ICJ, ICJ 

(Aug. 14, 2008), available at https://icj-cij.org/public/files/case-related/140/14663.pdf 

(summarizing the factual circumstances of the 2008 invasion in Georgia). See generally 

Thomas D. Grant, Annexation of Crimea, 109 AM. J. INT’L L. 68 (2015) (international 
law analysis of the illegal annexation of the Crimean Peninsula in 2014). 

205 See U.N. Charter art. 51.  
206 GEORG JELLINEK & WALTER JELLINEK, ALLGEMEINE STAATSLEHRE 338 (3d 

ed. 1921) (Berlin: Julius Springer Berlag). 
207 TPNW, supra note 2, at pmbl. 
208 See generally id.  Treaty drafters can mention customary international law. See, 

e.g., VCLT, supra note 99, at pmbl.; UNCLOS, supra note 148, at art. 221(1).  
209 TPNW, supra note 2, at pmbl. 
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clearly. The principles and rules that they “consider[ed]” entail the 

unlawfulness of “any use of nuclear weapons” more naturally are read to 

be rules set out in the main treaties addressing the law of armed 

conflict—that is to say, the rules that the ICJ held to address nuclear 

weapons but not to contain a general prohibition against them.210 If the 

language of the preamble, instead, is interpreted to include reference to 

customary humanitarian law as well, then that leaves the matter where it 

stood. As the ICJ stated, there is no general prohibition in humanitarian 

law against nuclear weapons. The circumstances that supported the 

Court in that conclusion have not disappeared.211 

 
B.  Absence of an Emergent Customary International Law 

Prohibition 

 
For many of the same reasons, it is hard to see that the second 

situation described in the ILC’s Conclusion 11 holds today in regard to 

a possible “crystallization of a rule of customary international law” 

prohibiting nuclear weapons.212 Insufficient evidence has accumulated 

since 1996 to support the conclusion that a prohibition against nuclear 

weapons is emerging as a general practice, accompanied by a conviction 

on the part of States that this practice is followed because it is legally 

obliged.213 

 

 

 

 

 

 
210 Id.  
211 To the extent that circumstances have changed, this arguably strengthens the 

conclusion that antecedent steps are needed to stabilize international relations and build 
mechanisms of verification and compliance before effective measures can be identified 

and implemented toward disarmament. Recent years have witnessed destabilizing 

conduct by Russia, including territorial aggression, and a nuclear build-up by China on a 

scale larger than any other State has pursued since the Cold War. The antecedent steps 

identified in the 2010 NPT Review Conference Final Document seem further from 
realization today as a result of the conduct of those revisionist States. See DEPARTMENT 

OF DEFENSE, SUMMARY OF THE 2018 NATIONAL DEFENSE STRATEGY OF THE UNITED 

STATES, 2; 5 (2018); see generally Christopher A. Ford, Ideological ‘Grievance States’ 

and Nonproliferation: China, Russia, and Iran, NEW PARADIGMS FORUM (Nov. 12, 

2019), https://www.newparadigmsforum.com/p2442. 
212 ILC Draft Conclusions, supra note 8, at Part 5 Conclusion 11.  
213 See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 

I.C.J. 226, at ¶ 73. 
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C.  The TPNW Does Not Give Rise to a General and Consistent 

Practice That is Accepted as Law 

 
That leaves the third limb of Conclusion 11, paragraph 1. There, 

the ILC suggested that a rule of customary international law may emerge, 

where a treaty rule “has given rise to a general practice that is accepted 

as law.”214 
 

It is to be kept in mind that a treaty is relevant in this connection 

where it serves as evidence of practice and opinio juris; a treaty does not 

establish a new customary rule in itself. Thus, the ILC admonished, 

“establishing whether a conventional rule does in fact correspond to an 

alleged rule of customary international law cannot be done just by 

looking at the text of the treaty; in each case the existence of the rule 

must be confirmed by practice (together with acceptance as law).”215 In 

short, the conclusion that a customary international law rule has emerged 

in this way relies on considerations extrinsic to the treaty text. The 

extrinsic considerations here, however, do not support the conclusion. 

 
i Lack of Universal Subscription 

 
It is true that a treaty having universal, or near-universal, 

subscription may be “particularly indicative” of the customary status of 

a rule expressed in the treaty.216 This observation has no relevance to the 

TPNW. The TPNW has reached nowhere near universal subscription; 

barely over a quarter of the UN Member States are party to it. Even 

counting those that are party and those that have merely signed, it is still 

considerably fewer than half that are participating. In this light, it is an 

understatement for the European Parliament to say in its Briefing Paper 

on the TPNW that the limited number of participants in the Treaty “raises 

doubts about the impact of this new instrument and its ability to create 

normative values.”217 It is right to observe that the limited scope of 

participation is “[o]ne of the fundamental problems with the TPNW,” 

especially since the five officially recognized nuclear weapon states plus 

four other states with nuclear weapons have boycotted the TPNW.218 

 

 
214 ILC Draft Conclusions, supra note 8, at Part 5 Conclusion 11 para. 1(c). 
215 Id. at Part 5 Conclusion 11 Comment para. 4. 
216 Id. at Part 5 Conclusion 11 Comment para. 3.  
217 Treaty on the Prohibition of Nuclear Weapons the ‘Ban Treaty,’ EUROPEAN 

PARLIAMENT (Jan. 2021), 
https://www.europarl.europa.eu/RegData/etudes/BRIE/2018/614664/EPRS_BRI(2018)61

4664_EN.pdf. 
218 BLACK-BRANCH, supra note 73, at 340. 
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ii. Lack of Generality 

 
A further condition that a given practice must display if it 

satisfies the requirement of the practice element of customary 

international law is generality.219 The scope of TPNW participation is 

modest as measured by a count of States. The scope is also lacking 

generality in the sense that specially affected States are not participants. 

A few words are in order about the lack of generality in TPNW 

participation in this sense. 
 

Thirty years ago, no nuclear-weapon State accepted the 

proposition that the threat or use of nuclear weapons is prohibited in all 

circumstances.220 This remains the case today: the States espousing a 

prohibition today include no States with nuclear-weapon capabilities.221 

It follows that the States participating in the TPNW are not “particularly 

involved in the relevant activity.”222 Or, at least in critical dimensions of 

that activity, they are uninvolved. States that do not hold nuclear 

weapons do not have the responsibilities incumbent on a nuclear-weapon 

State relating to diplomacy, negotiation, and working-level 

arrangements. They do not have responsibility for the management, the 

safekeeping, or, ultimately, the disposal of nuclear weapons. Thus, the 

realities of deterrence and of the existence of other nuclear-armed States 

do not affect a State that does not hold nuclear arms in the way those 

realities affect one that does. The States espousing the prohibition, 

therefore, are not representative in the sense that is required to form a 

new rule of customary international law.223 
 

Moreover, holding nuclear weapons is not the only way that 

States are “particularly involved.”224 There is also the extended 

protection that the nuclear deterrent supplies. The North Atlantic Treaty 

Organization (NATO) doctrine relies on that deterrent.225 NATO has 

 
219 ILC Draft Conclusions, supra note 8, at Part 3 Conclusion 8 Comment para. 4. 
220 See generally Nicholas Thompson, Nuclear War and Nuclear Fear in the 1970s 

and 1980s, 46.1 J. CONTEMP. HISTORY 136 (Jan. 2011). 
221 See The Status of the TPNW, NUCLEAR WEAPONS BAN MONITOR (Apr. 6, 

2022), https://banmonitor.org/tpnw-status.  
222 ILC Draft Conclusions, supra note 8, at Part 3 Conclusion 8 Comment para. 4. 
223 See id. at Part 5 Conclusion 11 Comment para. 5.  
224 Id. at Part 3 Conclusion 8 Comment para.  4. 
225 Deterrence and Defence, NORTH ATLANTIC TREATY ORG. (Mar. 28, 2022), 

https://www.nato.int/cps/en/natohq/topics_133127.htm#:~:text=Deterrence%20is%20a%

20core%20element,and%20the%20rule%20of%20law. 
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thirty member States.226 NATO functions on consensus;227 as such, 

NATO doctrine has the support of thirty States.228 That means that a 

further twenty-seven States in addition to the three nuclear-weapon 

NATO members (the United States, United Kingdom, and France) are 

“particularly involved” in the activity concerned. Collectively, NATO 

opposes the prohibitionist view.229 On the contrary, NATO understands 

nuclear deterrence to be in accord with international law.230 South Korea, 

Japan, and Australia—not NATO members—are also long-term 

beneficiaries of the deterrent; thus, they are also participants in the 

consistent practice.231 
 

All States are no doubt affected by the existence of nuclear 

weapons. It is a premise of deterrence theory that since 1945, peace and 

stability exist in large part due to nuclear-weapons and because nuclear-

weapon States have avoided any miscalculations serious enough to result 

in a war with nuclear weapons or a conventional war approaching the 

magnitude that wreaked global havoc between 1914 and 1945.232 All 

States are affected by the general disposition of international relations 

created and sustained in the presence of these weapons. Some would say 

that it is in a different, less benign, way that “virtually all States” are 

 
226 See NATO Member Countries, NORTH ATLANTIC TREATY ORG. (Aug. 31, 

2020), https://www.nato.int/cps/en/natohq/nato _countries.htm. 
227 Consensus Decision-Making At NATO, NORTH ATLANTIC TREATY ORG. (Oct. 

2, 2020), https://www.nato.int/cps/en/natolive/topics_49178.htm.  
228 Their support follows from the consensus requirement: for the Alliance to 

espouse the doctrine is for each member state to lend its support to the requisite 

consensus. See Marian Nash (Leich), Contemporary Practice of the United States 

relating to International Law: North Atlantic Treaty Organization. Protocols on 
Accession of Poland, Hungary, and the Czech Republic, 92 AM. J. INT’L L. 494, 499 

(1998) (noting that only consensus is required in U.S. Senate for NATO security 

commitments). 
229 See North Atlantic Council, Brussels Communiqué, NORTH ATLANTIC TREATY 

ORG. (June 14, 2021), https://www.nato.int/cps/en/natohq/news_185000.htm [hereinafter 
Brussels Communiqué].  

230 Id.  
231 See Keith Payne, Thomas Scheber, & Kurt Guthe, U.S. Extended Deterrence 

and Assurance for Allies in Northeast Asia, NATIONAL INSTITUTE PRESS (Mar. 2010), 

https://nipp.org/wp-content/uploads/2021/05/US-Extend-Deter-for-print.pdf (discussing 
South Korea and Japan); MICHAEL CLARKE, STEPHAN FRÜHLING & ANDREW O’NEIL, 

AUSTRALIA’S NUCLEAR POLICY. RECONCILING STRATEGIC, ECONOMIC AND NORMATIVE 

INTERESTS 119-20 (2015). As to competing considerations in Australia, see Australia and 

the Treaty on the Prohibition of Nuclear Weapons, HARVARD UNIVERSITY 

INTERNATIONAL HUMAN RIGHTS CLINIC, (Dec. 2018), http://hrp.law.harvard.edu/wp-
content/uploads/2018/12/Australia-TPNW-12-12-18-FINAL.pdf. 

232 See, e.g., Jonathan Knight, The Great Power Peace: The United States and the 

Soviet Union Since 1945, 6(2) DIPLOMATIC HISTORY 169, 180-83 (1982). 
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affected: a nuclear war likely would affect virtually all States.233 The 

worst-case outcomes have remained hypothetical, as it is obvious that 

the resultant harm would be extreme. More will be said below about 

deterrence and the strategic environment that it has fostered at large, 

these being elements of context relevant to claims that a prohibition 

against nuclear weapons has emerged or is emerging. 
 

It is not convincing to deny the centrality of the nuclear-weapon 

States as participants in the activity in question.234 The functional reality 

of their possession of nuclear weapons and their role in providing a stable 

deterrent illustrates that they are “specially affected.”235 To an unusual 

degree, conventional law supplies a formal mark of that reality: the status 

of nuclear-weapon States is not merely functional but an express element 

in the NPT.236 That all States are affected by nuclear weapons in one way 

or another, or might potentially be, does not change the assessment that 

some are specially affected.237 It is just such a relationship of generally 

affected and specially affected states that the ILC’s Conclusion 8, 

Comment (4), acknowledges.238 

 

 
233 This seems to have been a premise that motivated the World Health Assembly 

to request an advisory opinion on the legality of the threat or use of nuclear weapons 

from the ICJ by resolution adopted on May 13, 1993—that is, that a nuclear war would 

have worldwide effects (on health and the provision of health services). The Court 

determined however that the subject matter of the advisory request did not relate to a 

question arising within the scope of the activities of the WHO and, thus, declined to 
exercise advisory jurisdiction. See Legality of the Use by a State of Nuclear Weapons in 

Armed Conflict, Advisory Opinion, 1996 I.C.J. REP. ¶ 31 (July 8, 1996). 
234 Judge Cançado Trindade’s conclusion that jurists, including other judges of the 

ICJ, accord “too much weight” to the practice of the nuclear-weapon States is based on 

an idiosyncratic understanding of the material sources of international custom. 2016 
I.C.J. at ¶ ¶ 189 (positing that a range of other actors besides States contribute to the 

formation of customary international law); see also id., at 227 (referring to 

“metajuridical” considerations that he says influence the formation of customary 

international law). But see Declaration of Judge Xue, 2016 I.C.J. at ¶ ¶ 9-11 (crediting the 

UK’s observation that what really matters are negotiations among the nuclear-weapon 
States). 

235 That the nuclear-weapon States are “specially affected” in the relevant sense is 

accepted widely. See, e.g., Shelly Aviv Yeini, The Specially-Affecting States Doctrine, 

112 AM. J. INT’L L. 244, 247 (2018). 
236 See BLACK-BRANCH, supra note 73, at 123 (noting the necessary inference that, 

under the NPT, possession of nuclear weapons by the nuclear-weapon States is lawful). 
237 The suggestion that nuclear weapons would have general or global effects if 

used in war was the predicate behind the earlier request for an advisory opinion, that by 

the World Health Organization dated 27 Aug. 1993. See Resolution Wha46.40 Adopted 

on 14 May 1993 at the 13th Plenary Meeting of the Forty-Sixth, World Health Assembly, 
WORLD HEALTH ASSEMBLY (May 14, 1993), 

https://icj-cij.org/public/files/case-related/93/7648.pdf. 
238 See ILC Draft Conclusions, supra note 8, at Part 2 Conclusion 2. 
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iii. Lack of Consistency 

 
Consistency in State practice is also required to establish that a 

customary international law rule exists.239 There are significant 

inconsistencies in the practice of the TPNW participants in regard to 

nuclear weapons. In particular, no clear picture emerges from their 

practice that they share an understanding of the legal reasons for what 

they do, or refrain from doing, in that regard. 
 

The participants in the TPNW include only two States that have 

held nuclear weapons and relinquished them. South Africa had its own, 

locally-developed weapons,240 and Kazakhstan had weapons of the 

former Soviet arsenal, which, in all probability in the circumstances, 

would not have had the practical means to use.241 No general prohibition 

against nuclear weapons existed at the time that these two States 

relinquished their weapons.242 Moreover, each relinquished its nuclear 

 
239 ILC Draft Conclusions, supra note 8, at Part 3 Conclusion 8, Comment para. 4. 
240 For a narrative, see David Albright, South Africa’s Nuclear Weapon’s Program 

(Mar. 14, 2001), http://web.mit.edu/SSP/seminars/wed_archives01spring/albright.htm. 

See generally HELEN E. PURKITT & STEPHEN F. BURGESS, SOUTH AFRICA’S WEAPONS 

OF MASS DESTRUCTION, 28-50 (Bloomington: Indiana University Press, 2005); Peter 

Liberman, The Rise and Fall of the South African Bomb, 26(2) INT’L SECURITY, 45-86 
(2001). 

241 Indeed, it seems that, at the time of independence, the Kazakh government was 

not even aware the size or location of Soviet nuclear assets (weapons and related 

facilities) in Kazakh territory. See Wilder Alejandro Sanchez, The Lasting Repercussions 

of Kazakhstan’s Nuclear Disarmament, E-INTERNATIONAL RELATIONS (Nov. 17, 2021), 
https://www.e-ir.info/2021/11/17/the-lasting-repercussions-of-kazakhstans-nuclear-

disarmament/.  
242 Recall the ICJ’s conclusion two years later. See supra Part V-VI. 
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weapons on different terms and for different reasons.243 Neither did so to 

comply with a purported general rule banning those weapons.244 
 

Brazil and Libya are TPNW participants245 that discontinued 

nuclear weapon development programs.246 However, here too, evidence 

suggests that other factors were at work than a conviction that the law 

forbade nuclear arms.247 Ukraine and Belarus, not participants in the 

TPNW, relinquished former Soviet nuclear weapons at the same time 

and on similar terms as Kazakhstan.248 Argentina, also a TPNW non-

 
243 The interview with the last Apartheid-era President of South Africa, F.W. de 

Klerk, provides insight into South Africa’s reasoning. See Uri Friedman, Why One 

President Gave Up His Country’s Nukes, THE ATLANTIC (Sept. 9, 2017), 
https://www.theatlantic.com/international/archive/2017/09/north-korea-south-

africa/539265/; see also J.W. de Villiers, Roger Jardin & Mitchell Reiss, Why South 

Africa Gave Up the Bomb, FOREIGN AFFAIRS (Nov./Dec. 1993). Crucial in Kazakhstan’s 

reasoning seem to have been pragmatic considerations. For one, there were serious 

doubts as to whether the newly independent state could exercise custody over, much less 
safely deploy, the weapons. There was also the extension of a security guarantee in the 

Budapest Memorandum and the assurance of swift diplomatic normalization. See Thomas 

D. Grant, The Budapest Memorandum of 5 December 1994: Political Engagement or 

Legal Obligation?, 34 POLISH Y.B. INT’L L. 89, 96, 98-112 (2014); see Sanchez, supra, 
note 243, at 1-2. Finally, there was domestic opposition to nuclear weapons, reflecting 

decades of environmental and human costs suffered in Kazakhstan, which had hosted the 

main nuclear-weapon proving grounds of the USSR. See TOGZHAN KASSENOVA, 

ATOMIC STEPPE: HOW KAZAKHSTAN GAVE UP THE BOMB, 5-6 (Stanford University 

Press, 2022). 
244 See generally id.  
245 While Brazil and Libya are signatories of the TPNW, the treaty is not in force 

for either. See The Status of the TPNW, supra note 223.  
246 See José Luiz de Santana Carvelho, Letter to the Editor: Ending Brazil’s 

Nuclear Weapons Program, 36(2) ARMS CONTROL TODAY 51-52 (2006) (describing 
Brazil’s development and ending of their nuclear weapons program); see also John Hart 

& Shannon N. Kile, Libya’s Renunciation Of Nuclear, Biological And Chemical 

Weapons And Ballistic Missiles, 2005 SIPRI Y.B. 629, 633-642 (2005) (describing 

Libya’s nuclear weapons development efforts). 
247 As to Brazil, the former president of Brazil’s Nuclear Energy Commission said 

that domestic political pressure was instrumental in bringing about the country’s nuclear 

disarmament, though international economic, financial, and political pressures were 

applied. See José Luiz de Santana Carvelho, Letter to the Editor: Ending Brazil’s Nuclear 

Weapons Program, 36(2) ARMS CONTROL TODAY, 51-52 (2006). Promised economic 

benefits, lifting of sanctions, and diplomatic normalization appear to have been 
significant motivating factors for Libya to disarm. See Målfrid Braut-Hegghammer, 

Giving Up on the Bomb: Revisiting Libya’s Decision to Dismantle its Nuclear Program, 

WILSON CENTER: SOURCES AND METHODS (Oct. 23, 2017), 

https://www.wilsoncenter.org/blog-post/giving-the-bomb-revisiting-libyas-decision-to-

dismantle-its-nuclear-program. See also Hart & Kile, supra, note 247, at 633-634 
(describing the desire to overcome two decades of economic and political isolation and 

desire to improve relations with the West). 
248 See Grant, supra note 243, at 98-105; see also Ullyot & Grant, supra note 147.  
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participant, discontinued a development program as well.249 No State 

signing the TPNW has had nuclear weapons at the time of signature. To 

suggest that a definite juridical picture can be distilled from this practice 

is untenable. 
 

Some further problems of consistency in the practice 

surrounding the TPNW are visible. Practically all the States that have 

ratified or signed the TPNW are parties to the NPT.250 As NPT parties, 

they accept the NPT’s provisions regarding the nuclear-weapon States. 

Those provisions do not prohibit nuclear weapons, but instead, regulate 

their possession.251 
 

A conclusion to be drawn from this state of affairs is that the 

grounds for participation in the TPNW are mixed. The participants in the 

TPNW that are not NPT states parties would appear to be participants 

because they intend to accept as a rule of international treaty law the 

prohibition contained therein; but that is scarcely any TPNW participants 

at all.252 The overwhelming majority of TPNW participants, by contrast, 

are in a legal position described as ambivalent at best.253 Their co-

participation in the TPNW and the NPT suggests an uncertainty of 

purpose and admixture of competing legal and extra-legal 

considerations. 
 

An inference that might be drawn—though hardly a satisfactory 

one—is that the TPNW participants view that text as a political 

statement, not a legal commitment. The prohibition set out in TPNW 

Article 1 is expressed as a commitment by “[e]ach State Party [to] 

undertake [. . .] never under any circumstances to” engage in a range of 

prohibited nuclear-weapon activities.254 Perhaps there is some leeway to 

interpret the verb “undertake” in this particular (and idiosyncratic) 

setting as hortatory only. Other provisions of the TPNW—such as 

Articles 2 and 3—use the term “shall,”255 a term undoubtedly denoting 

 
249 See VIPIN NARANG, SEEKING THE BOMB. STRATEGIES OF NUCLEAR 

PROLIFERATION (Princeton University Press, 2022 at 100-109. 
250 See The Status of the TPNW, supra note 223.  
251 Daryl Kimball, The Nuclear Nonproliferation Treaty (NPT) at a Glance, ARMS 

CONTROL ASS. (Mar. 2020), https://www.armscontrol.org/factsheets/nptfact. 
252 See id. TPNW participants that are not NPT participants are the Cook Islands 

and Niue. Both are states in Free Association with New Zealand. 
253 See Michal Onderco & Andrea Farrés Jiménez, A Comparison of National 

Reviews of the Treaty on the Prohibition of Nuclear Weapons, 76 NON-PROLIFERATION 

AND DISARMAMENT PAPERS (EU Non-Proliferation and Disarmament Consortium) 1, 5-7 

(June 2021), https://www.nonproliferation.eu/wp-content/uploads/2021/06/EUNPDC_no-
76.pdf.  

254 TPNW, supra note 2, at art. 1. 
255 Id. at arts. 2-3. 
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legal obligation.256 Not all such differences in terminology in a treaty are 

deliberate, but here, perhaps the drafters intended to “soften” Article 1 

to achieve wider participation in an instrument that was bound to meet a 

hesitant reception. 
 

Another explanation of the contradictory treaty commitments 

of those TPNW parties is that they intend the later treaty—the TPNW—

to supersede the NPT. Such a position would be even less satisfactory, 

for the NPT is a full-fledged regulatory regime for nuclear weapons and 

civil nuclear technologies; it is implemented by a half-century long 

system of international conferences and standing institutions, including 

the International Atomic Energy Agency (IAEA), which has crucial 

verification responsibilities; and it has been the touchstone for arms 

control and disarmament progress since its inception.257 The TPNW—

thinly drafted, bereft of institutional apparatus, and rejected by every 

nuclear-weapon-holding State—is no substitute for the NPT.258 As 

NATO noted, the TPNW “is at odds with the existing non-proliferation 

and disarmament architecture . . . [and] risks undermining the NPT.”259 
 

The Netherlands, the only State to participate in the 

negotiations leading to the TPNW and not to vote for its adoption, called 

the TPNW “a recipe for competition and fragmentation.”260 When faced 

with the threat of North Korea’s nuclear weapons, the Republic of Korea 

did not join the TPNW, but instead invoked the NPT,261 even as non-

nuclear-weapon States further from the threat supported the ban treaty.262 

Several score NPT parties have put their signatures to the TPNW.263 
 

 
256 See, e.g., Daimler Financial Services AG v. Argentine Republic, ICSID Case 

No. ARB/05/Award, ¶ 180 (Aug. 22, 2012) (noting that “[t]he repeated use of the word 
‘shall’... indicates that the [dispute settlement] process [under the Germany-Argentina 

bilateral investment treaty] is of an obligatory and not an optional character”).  
257 See Abdelwahab Biad, Between Shadow and Light: The Treaty on the Non-

Proliferation of Nuclear Weapons Forty Years On, 86 NUCLEAR LAW BULLETIN 5, 6 

(2010) (referring to the “nuclear non-proliferation regime of which the NPT is the 
touchstone”). 

258 See generally Thematic Discussions, supra note 57. 
259 Brussels Communiqué supra note 231, at para. 48. 
260 Explanation of Vote of the Netherlands on the Text of Nuclear Ban Treaty, 

UNITED NATIONS OFFICE FOR DISARMENT AFFAIRS (July 7, 2017), 
https://s3.amazonaws.com/unoda-web/wp-content/uploads/2017/07/Netherlands-EoV-

Nuclear-Ban-Treaty.pdf.  
261 See Thematic Discussions, supra note 57, at 31 (statement by the Republic of 

Korea (South Korea) re-emphasizing the NPT in face of the threat that North Korea’s 

nuclear arms present: Mr. Kim In-chul (for the Republic of Korea).  
262 See id. at 1, 8 (statements by Ms. Whyte Gómez of Costa Rica and Mr. 

Gallhofer of Austria).  
263 See The Status of the TPNW, supra note 223.   
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Whatever one is to make of the divergences among TPNW 

parties and contradictions among their stated commitments, they further 

deprive the TPNW of evidentiary value in regard to customary 

international law. 

 
D. Context: Exclusion and Abstention 

 
Finally, a few words are warranted about two important 

elements of context: (1) the practice of States adhering to nuclear-

weapon-free zones (exclusion); and (2) States refraining from the 

possession of nuclear weapons (abstention). 
 

To recall, the ILC’s Conclusion 3, paragraph 1, indicates that 

the assessment made of any evidence of practice and opinio juris must 

take place with regard “to the overall context, the nature of the rule and 

the particular circumstances in which the evidence in question is to be 

found.”264 Advocates of a general prohibition of nuclear weapons might 

identify the participation of States in nuclear-weapon-free zones as 

evidence of the generality of a practice, or at least of the emergence of 

such a practice. They might also draw attention to the many States that 

abstain from the possession of nuclear weapons. But customary 

international law does not arise through practice alone. In addition to the 

practice (which must be general and consistent), there must be the 

conviction that the practice is a matter of legal right or obligation. Certain 

prudential reasons, not connected to any such conviction, favor free 

zones. In similar fashion, certain prudential reasons have independently 

favored abstaining from possession. 
 

The widespread caution about nuclear weapons owes to States’ 

concerns that if more States had them, and if they were deployed more 

widely, then that would introduce instability and further risks.265 States 

might well reach such an appreciation without having formed a view one 

way or the other as to the lawfulness of nuclear weapons. They might 

well even share NATO’s view that customary international law contains 

no prohibition against them: the NATO Members that do not have 

nuclear weapons illustrate the point. The several nuclear-weapon-free 

zones, and the policies of many countries neither to hold nor to develop 

or acquire nuclear weapons, would not amount to the general practice 

necessary for the emergence of a customary prohibition, even if the 

 
264 ILC Draft Conclusions, supra note 8, at Part 2 Conclusion 3 para. 1.  
265 See Keith B. Payne, Occasional Paper: Redefining ‘Stability’ for the New Post-

Cold War Era, NAT’L INST. PRESS 43-54 (Jan. 2021), https://nipp.org/wp-

content/uploads/2021/04/Payne-OP-distro-1.1.pdf (addressing stability and deterrence in 

a geopolitical environment entailing more variegated threats than during the Cold War). 
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practice were accompanied by clear expressions of opinio juris by the 

participants in that practice. It is simply too remote from the required 

general practice to support the conclusion that a customary rule has 

emerged. In any event, the actual position is likely further still from the 

emergence of a customary rule, for much of the practice—of exclusion 

and of abstention—evidently owes to prudential calculations about the 

practical impact of proliferation, rather than to a conviction that the 

practice is legally obliged. 
 

Finally, a further element of context is the undoubted 

prohibition that does apply to many States—the prohibition of nuclear 

weapons that applies to the non-nuclear-weapon States parties to the 

NPT. That prohibition, a treaty rule, supplies legal grounds for much of 

the practice of abstention, as distinct from prudential considerations that 

point the same way.266 
 

An evaluation of the evidence, undertaken in context as it must 

be, discloses a range of reasons that States would exclude nuclear 

weapons and abstain from their possession. Evidence is lacking a 

conviction even among those States that engage in such exclusion and 

abstention that a customary international law rule prohibits nuclear 

weapons. 

 
VII. THE NATO BRUSSELS SUMMIT COMMUNIQUÉ AND RELATED 

PRACTICE: REAFFIRMING THE LEGALITY OF  DETERRENCE 

 
The most noteworthy consistent practice in respect of nuclear 

deterrence over the past seventy years has been that maintained by 

NATO. As recently as February 2022, the Alliance has re-affirmed its 

commitment to arms control, disarmament, and nonproliferation, while 

simultaneously making clear that “as long as nuclear weapons exist, 

[NATO] will remain a nuclear alliance.”267 Shortly after the TPNW 

entered into force, NATO reiterated its commitment to nuclear 

deterrence and expressly connected that commitment to international law 

and the continuing lawfulness of nuclear weapons. The North Atlantic 

Council met on June 14, 2021, in Brussels at heads of State and 

Government level and, as is its practice at such meetings, adopted a 

Summit Communiqué addressing a range of issues concerning the 

Alliance.268 This being the first such summit since the entry into force of 

 
266 See infra Part V Sec. A (discussing the “Baxter Paradox”). 
267 NATO’s Nuclear Deterrence Policy And Forces, NORTH ATLANTIC TREATY 

ORGANIZATION (Feb. 11, 2022), https://www.nato.int/cps/en/natohq/topics_50068.htm.  
268 Brussels Communiqué, supra note 231.  
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the TPNW, and nuclear weapons being of central importance to NATO 

strategy, it was timely to articulate the position of the Alliance in regard 

to that instrument.269 The Brussels Communiqué, in paragraph 47, reads 

as follows: 
 

We reiterate our opposition to the ... [TPNW] which 

is inconsistent with the Alliance’s nuclear deterrence 

policy, is at odds with the existing non-proliferation 

and disarmament architecture, risks undermining the 

NPT, and does not take into account the current 

security environment. The TPNW does not change the 

legal obligations on our countries with respect to 

nuclear weapons. We do not accept any argument that 

the TPNW reflects or in any way contributes to the 

development of customary international law.270 
 

The North Atlantic Council’s Brussels Communiqué of June 14, 2021, 

is well-grounded in international law where it says that the TPNW has 

no effect on the legal obligations of Alliance members. In addition to the 

obvious point that Alliance members, not being parties to the TPNW, are 

not subject to that instrument as treaty law, the Council states that the 

TPNW does not reflect a customary international law rule prohibiting 

nuclear weapons; nor does it promote the emergence of such a rule.271 

The Council’s statement of the legal situation accords with the 

conclusion reached in Part V of this Article above. 
 

The Brussels Communiqué should be considered in view of 

NATO’s ongoing reliance on nuclear weapons—the long continuity in 

NATO’s “principles of extended nuclear deterrence.”272 Keeping in 

mind the commitment of the Alliance and every one of its Member States 

to rule of law, the Brussels Communiqué also serves as a clear indicator 

of the position that that organization and its Member States take in regard 

to the legality of nuclear weapons. The Member States of NATO have 

consistently judged nuclear weapons, as a tool of deterrence strategy, to 

accord with international law. 

 
269 See generally Thomas D. Grant, The NATO Brussels Communiqué and the 

Treaty on the Prohibition of Nuclear Weapons (TPNW): Stability of Custom and Legality 

of Deterrence, 501 NAT’L INST. FOR PUBLIC POL’Y INFO. SERIES (Sept.  7, 2021), 
https://nipp.org/information_series/thomas-d-grant-the-nato-brussels-communique-and-

the-treaty-on-the-prohibition-of-nuclear-weapons-tpnw-stability-of-custom-and-legality-

of-deterrence-no-501-september-7-2021/.  
270 Brussels Communiqué, supra note 231.  
271 Id. at para. 47. 
272 Michael Rühle, The Problem with Sole Purpose and No First Use, Information 

Series, 493 NAT’L INST. FOR PUBLIC POL’Y INFO. SERIES  1, 2 (June 23, 2021), 

https://nipp.org/wp-content/uploads/2021/06/IS-493.pdf. 
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Indeed, earlier this year after negotiations concluded and the 

TPNW had been opened for signature, all five NPT nuclear-weapon 

States—China, France, the Russian Federation, the United Kingdom, 

and the United States—jointly expressed a similar understanding 

regarding the development of international law on the matter. The five 

stated as follows: “The TPNW will not be binding on our countries, and 

we do not accept any claim that it contributes to the development of 

customary international law; nor does it set any new standards or 

norms.”273 
 

 The five nuclear-weapon States also expressed concern that the 

TPNW would not serve the interests of stability that go hand-in-hand 

with efforts toward arms control and disarmament, and so they “call[ed] 

on all countries that are considering supporting the TPNW to reflect 

seriously on its implications for international peace and security.”274 This 

accords almost to the letter with the understanding that many of those 

countries already espoused at the 2010 NPT Review Conference in 

connection with the Final Document.275 
 

The three nuclear-weapon States in NATO also addressed the 

TPNW at the time of its conclusion. They indicated as follows: 
 

France, the United Kingdom and the United States 

have not taken part in the negotiation of the treaty on 

the prohibition of nuclear weapons. We do not intend 

to sign, ratify or ever become party to [the TPNW]. 

Therefore, there will be no change in the legal 

obligations in our countries with respect to nuclear 

weapons. For example, we would not accept any claim 

that this treaty reflects or in any way contributes to the 

development of customary international law. 

Importantly, other states possessing nuclear weapons 

and almost all other states relying on nuclear 

deterrence have also not taken part in the negotiations. 
 

The initiative clearly disregards the realities of the 

international security environment. Accession to the 

ban treaty is incompatible with the policy of nuclear 

 
273 P5 Joint Statement on the Treaty on the Non-Proliferation of Nuclear Weapons, 

GOVERNMENT OF THE UNITED KINGDOM (Oct. 24, 2018), 

https://www.gov.uk/government/news/p5-joint-statement-on-the-treaty-on-the-non-
proliferation-of-nuclear-weapons.  

274 Id. 
275 See 2010 Review Conference of the Parties to the TPNW, supra note 36, at 20.  
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deterrence, which has been essential to keeping the 

peace in Europe and North Asia for over 70 years . . . 

A ban treaty . . . risks undermining the existing 

international security architecture which contributes to 

the maintenance of international peace and security.276 

 

The emphasis that France, the United Kingdom, and the United States 

place on the stability of deterrence is likewise consistent with the 

collective position that the NPT States parties expressed in the 2010 

Review Conference Final Document.277 Where they reject “any claim 

that [the TPNW] reflects or in any way contributes to the development 

of customary international law,” the three nuclear-weapon NATO States 

also draw attention to the stability of customary international law. 
 

Australia, another alliance partner of the United States that 

declines to participate in the TPNW, stated that it “does not support the 

TPNW which [Australia] believe[s] would not eliminate a single nuclear 

weapon. Nuclear weapons possessor states were not engaged in its 

negotiations, and none have signed or ratified.”278 Australia also noted 

that  “the treaty creates parallel obligations to the Treaty on the Non-

Proliferation of Nuclear Weapons (NPT) and ignores the realities of the 

global security environment.”279 Australia expressed concern that the 

country’s alliance obligations would be in tension with participation in 

the TPNW.280 Finally, Australia affirmed that, “[a]s a non-signatory, the 

treaty's entry into force on 22 January 2021 does not create legal 

obligations for Australia.”281 
 

At the time that the TPNW entered into force, Japan stated 

through its Foreign Minister that “to realize a world without nuclear 

weapons, it is essential to promote nuclear disarmament that involves 

countries that actually possess nuclear weapons. However, the TPNW 

currently has not received the support of nuclear-weapon States.282 It has 

 
276 Joint Press Statement from the Permanent Representatives to the United 

Nations of the United States, United Kingdom, and France, UNITED STATES MISSION TO 

THE UNITED NATIONS (July 7, 2017), https://usun.usmission.gov/joint-press-statement-

from-the-permanent-representatives-to-the-united-nations-of-the-united-states-united-

kingdom-and-france-following-the-adoption/.  
277 See 2010 Review Conference of the Parties to the TPNW, supra note 36, at 21.  
278 Nuclear Issues, DEPARTMENT OF FOREIGN AFFAIRS AND TRADE OF 

AUSTRALIA, https://www.dfat.gov.au/international-relations/security/non-proliferation-

disarmament-arms-control/nuclear-issues/treaties#tpnw (last visited Apr. 10, 2022).  
279 Id. 
280 Id. 
281 Id.  
282 The Status of the TPNW, supra note 250.  
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also not received support from many non-nuclear weapon states.283 The 

Foreign Minister recalled that Japan is the only State ever to have 

experienced atomic bombing during war.284 
 

The Russian Federation, speaking separately, emphasized the 

strategic environment in which States continue to hold nuclear weapons. 

The Russian Federation said that the TPNW leaves unchanged “reality 

in the field of strategic stability that mandates us to exercise utmost 

caution and responsibility with our evaluations of the future of nuclear 

disarmament.”285 India and Pakistan, non-NPT States that hold nuclear 

weapons, also issued statements indicating that the TPNW has no effect 

on the development of customary international law. According to India, 

“this Treaty in no way constitutes or contributes to the development of 

any customary international law.”286 According to Pakistan, “this Treaty 

neither forms a part of, nor contributes to the development of customary 

international law in any manner.”287 Like the three NPT nuclear-weapon 

States in NATO, neither India nor Pakistan participated in the 

negotiations that led to the adopted treaty text, and both observed that no 

State that possesses nuclear weapons did.288 As this Article has noted, 

these States are specially affected by the subject matter of the TPNW. 

Their consistent position has been that no customary process of rule 

formation is in progress toward a nuclear weapons ban.289 

 
283 See, e.g., Foreign Minister Motegi Toshimitsu, Entry Into Force of the Treaty of 

the Prohibition of Nuclear Weapons (TPNW), MINISTRY OF FOREIGN AFFAIRS OF JAPAN 

(Jan. 22, 2021), https://www.mofa.go.jp/press/kaiken/kaiken24e_000041.html. 
284 Id.  
285 Russian Mission’s Comments on the Treaty for the Prohibition of Nuclear 

Weapons, PERMANENT MISSION OF THE RUSSIAN FEDERATION TO THE UNITED NATIONS 

(Sept. 27, 2017), https://russiaun.ru/en/news/cm_rmpn.  
286 See India’s View on the Treaty on the Prohibition of Nuclear Weapons, 

MINISTRY OF EXTERNAL AFFAIRS FOR THE GOV’T OF INDIA (Jan. 22, 2021), 

https://mea.gov.in/press-

releases.htm?dtl/33409/Indias+view+on+the+Treaty+on+the+Prohibition+of+Nuclear+ 

Weapons; Response By The Official Spokesperson to a Media Query Regarding India’s 

View on the Treaty to Ban Nuclear Weapons, MINISTRY OF EXTERNAL AFFAIRS FOR THE 

GOV’T OF INDIA (July 18, 2017), https://www.mea.gov.in/media-briefings.htm?dtl/28628.  
287 Press Statement on the Treaty on the Prohibition of Nuclear Weapons (Nuclear 

Weapons Ban Treaty), MINISTRY OF FOREIGN AFFAIRS OF PAKISTAN (Aug. 7, 2017), 

https://mofa.gov.pk/press-statement-on-the-treaty-on-the-prohibition-of-nuclear-

weapons-nuclear-weapons-ban-treaty/.  
288 See Response by the Official Spokesperson to a Media Query Regarding India’s 

View on the Treaty to Ban Nuclear Weapons, supra note 288; Press Statement on the 

Treaty on the Prohibition of Nuclear Weapons (Nuclear Weapons Ban Treaty), supra 

note 289.  
289 Response by the Official Spokesperson to a Media Query Regarding India’s 

View on the Treaty to Ban Nuclear Weapons, supra note 288; Press Statement on the 

Treaty on the Prohibition of Nuclear Weapons (Nuclear Weapons Ban Treaty), supra 

note 289. 
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VIII.  THE NUCLEAR-WEAPON STATES ARE NOT PERSISTENT 

OBJECTORS 

 
Finally, before turning to general conclusions, some brief 

observations are in order about the phenomenon of the persistent 

objector. 
 

Situations exist where certain States, through their practice and 

the expression of the requisite legal conviction, have given rise to rules 

of customary international law but certain other States have objected to 

the rules.290 The ICJ classically identified the effect of objecting in the 

United Kingdom v. Norway fisheries case: “the ten-mile rule [of fisheries 

jurisdiction] would appear to be inapplicable as against Norway 

inasmuch as she has always opposed any attempt to apply it to the 

Norwegian coast.”291 Where a State has objected persistently throughout 

the process of a rule’s formation and continues to object after the rule 

has formed, the State remains as it was: the State is not subject to the 

rule.292 
 

However, to speak of a persistent objector to a rule, one must 

first establish that a rule exists or at least is starting to take shape. 

Controversy sometimes arises when someone refers to a “persistent 

objector,” but the evidence does not clearly establish either. Such a 

controversy arose in regard to “Rule 45” in the digest of customary 

international humanitarian law compiled by the International Committee 
for the Red Cross (ICRC).293 The ICRC posited that Articles 35(3) and 

 
290 See Committee on Formation of Customary (General) International Law, 

London Conference Final Report of the Committee: Statement of Principles Applicable to 

the Formation of General Customary International Law, INT’L L. ASS’N 27 (2000), 

https://www.ila-hq.org/index.php/committees (distinguishing between “two conceptually 

distinct situations”—that where no rule emerged; and that where a State “by its persistent 

objection, prevent[s] an emerging rule... becoming opposable to it”); see also James A. 
Green, The Persistent Objector Rule in the Work of the International Law Commission on 

the Identification of Customary International Law, 27 ITALIAN Y.B. INT’L L. 175, 176 nn. 

3-4 (2017) (noting the international and national arbitral awards and judgments 

acknowledging the distinctions).  
291 Fisheries Case (United Kingdom v. Norway), 1951 I.C.J. 116, 131 (Dec. 18). 
292 See ILC Draft Conclusions, supra note 8, at Part 6 Conclusion 15 para. 1 

(persistent objector). For a speculative discussion of how a State that is subject to a 

customary international law rule might “withdraw” from the rule, in a manner analogous 

to withdrawal from a treaty, see generally Curtis A. Bradley & Mitu Gulati, Withdrawing 

from International Custom, 120 YALE L.J. 202 (2010). 
293 See generally Rule 45. Causing Serious Damage to the Natural Environment, 

INT’L COMM. RED CROSS, https://ihl-databases.icrc.org/customary-

ihl/eng/docs/v1_rul_rule45 (last visited Apr. 11, 2022).  
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55(1) of Additional Protocol I to the 1949 Geneva Conventions294 reflect 

customary international law concerning damage to the natural 

environment in time of war.295 The ICRC formulated the putative rule as 

“Rule 45.”296 The ICRC then asserted as follows: “[i]t appears” that 

France, the United Kingdom, and the United States “are persistent 

objectors with regard to the application of the first part of [Rule 45] to 

the use of nuclear weapons.”297 However, as noted above, States 

specially affected by the subject matter of a putative customary rule are 

crucial participants in the customary rule-making process.298 France, the 

United Kingdom, and the United States are States specially affected by 

the subject matter of “Rule 45.” Those States having abstained from the 

development of the putative rule, the better view is that no such rule has 

emerged.299  
 

To refer to a “persistent objector” in circumstances, such as 

ICRC “Rule 45,” is question begging in the classic sense—i.e., speaking 

in a form of words that assumes a state of affairs when, in truth, it 

remains an open question whether that state of affairs really exists. To 

speak that way is, in effect, to move on to later steps in the legal process 

even though the predicate steps have not been completed. There is a 

rhetorical stratagem in declaring certain States “persistent objectors;” it 

shapes the legal discourse around a putative rule so that disputants might 

 
294 Protocol Additional to the Geneva Conventions of 12 August 1949, and 

Relating to the Protection of Victims of International Armed Conflicts (Protocol I), June 

8, 1977, 1125 U.N.T.S. 3 (entered into force Dec. 7, 1978). Art. 35(3) provides that “[i]t 
is prohibited to employ methods or means of warfare which are intended, or may be 

expected, to cause widespread, long-term and severe damage to the natural 

environment.”). Article 55(1) provides, “Care shall be taken in warfare to protect the 

natural environment against widespread, long-term and severe damage. This protection 

includes a prohibition of the use or methods or means of warfare which are intended or 
may be expected to cause such damage to the natural environment and thereby to 

prejudice the health or survival of the population.”  
295 See International Committee of the Red Cross, Rule 45. Causing Serious 

Damage to the Natural Environment, IHL DATABASE, https://ihl-

databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule45 (last visited May 9, 2022).  
296 Id. (“Rule 45. The use of methods or means of warfare that are intended, or may 

be expected, to cause widespread, long-term and severe damage to the natural 

environment is prohibited. Destruction of the natural environment may not be used as a 

weapon.”).  
297 Id. 
298 See ILC Draft Conclusions, supra note 8, at Part 6 Conclusion 15 para. 1. 
299 John B. Bellinger III & William J. Haynes II, A US Government Response to 

the International Committee of the Red Cross Study Customary International 

Humanitarian Law, 89 INT’L REV. RED CROSS 443, 457 (2007); Yoram Dinstein, ICRC 

Customary International Humanitarian Law Study, 82 INT’L L. STUD. SER. US NAVAL 

WAR COL. 99, 109 (2006). See also BLACK-BRANCH, supra note 73, at 129-131; Isha 

Jain & Bhavesh Seth, India’s Nuclear Force Doctrine: Through the Lens of Jus Ad 

Bellum, 32(1) LEIDEN J. INT’L L. 111, 120-121 (2019). 
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speak as though that rule, rather than a mere aspiration, is an 

accomplished fact. 
 

The ILC in its Draft Conclusions is clear about this distinction. 

According to the Draft Conclusions, “[t]he persistent objector is to be 

distinguished from a situation where the objection of a significant 

number of States to the emergence of a new rule of customary 

international law prevents its crystallization altogether (because there is 

no general practice accepted as law).”300 If one keeps the distinction in 

view, then it is clear, moreover, that the phenomenon of the “persistent 

objector” is relevant to international law only where it is established that 

a rule exists or is coming into existence. The NATO Member States and 

other States that participate in the deterrence-based system of security 

supplied by the United States and its nuclear-weapon allies are, 

therefore, not persistent objectors. Their relationship to a putative 

customary nuclear weapons ban is not that of persistent objectors, 

because no such rule exists or is taking form. Public statements by 

officials of the United States and Allied countries rightly continue to 

emphasize that there exists no rule of customary international law that 

would prohibit nuclear weapons and no such rule is emerging.301 

 

IX.  CONCLUSION 

 
The process by which new rules of customary international law 

come into being has received systematic description in the recent work 

of the ILC. With reference to the ILC’s work addressing that process, 

this Article has considered the contention, which proponents of the 

TPNW advance, that the TPNW reflects or promotes a customary 

international law rule prohibiting nuclear weapons. That contention has 

several deficiencies, each of them fatal. The nuclear-weapon States, in 

their conduct on the ground and in their statements, have consistently 

rejected a prohibition of nuclear weapons. The nuclear-weapon States 

 
300 See ILC Draft Conclusions, supra note 8, at Part 6 Conclusion 15 Comment 

para. 2 (citing Philippine Embassy Bank Account Case, No. 2 BvM 1/76, 

Bundesverfassungsgericht, Dec. 13, 1977 (Germany), translated in 65 I.L.R. 146 (1984)). 

Indeed, at least one ILC Member suggested that the role of the persistent objector should 

not be addressed in a set of conclusions about identification because it comes into play 
only after a customary international law rule has been identified. See Nolte, supra note 

131, at 18 n. 87, (citing statement of Professor Murase); see also Green, supra note 292 at 

179-180 (2017); BLACK-BRANCH, supra note 73 at 127 (“As a general observation, one 

must distinguish a persistent objection from widespread opposition to a purported rule 

and its existence in the first place”). 
301 See Bellinger III & Haynes II, supra note 301 at 457 (“[T]hese three States are 

not simply persistent objectors, but rather… the rule has not formed into a customary rule 

at all.”); Dinstein, supra note 301 at 109; Lythgoe, supra note 88.  
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are joined in this practice by a large number of further States that 

participate in, and are beneficiaries of, nuclear deterrence. 
 

There is also a defect in the lack of consistency of practice 

among other States. Some States that neither hold nuclear weapons nor 

formally participate in nuclear deterrence-based security arrangements 

have articulated the view that nuclear weapons are illegal. Their 

adherence to the TPNW is one way in which they have articulated the 

view. However, State practice among these States does not display the 

consistency that would be needed to support an inference that the 

putative prohibition has become a law applicable to all States. Their 

practice, as this Article has suggested, is of mixed and uncertain purpose. 
 

Nor do States in this other group give evidence of the requisite 

legal conviction—opinio juris—for the formation of a customary 

international law rule. From any one of these factors, taken on its own, 

the conclusion follows that no customary international law prohibition 

against nuclear weapons has emerged or is in the process of formation. 
 

The process by which customary international law comes into 

being lacks the definiteness and formality of treaty-making. However, 

that process is not entirely without clarity and limits. This Article has 

described the limits. Policymakers who speak and act on behalf of the 

United States and its Allies serve the interests of strategic deterrence 

when they communicate with clarity about those limits and about the 

limits of aspirational projects, such as the TPNW.302 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
302 See Benjamin A. Valentino & Scott D. Sagan, The Nuclear Weapons Ban 

Treaty: Opportunities Lost, BULLETIN OF THE ATOMIC SCIENTISTS (July 16, 2017), 
https://thebulletin.org/2017/07/the-nuclear-weapons-ban-treaty-opportunities-lost/ 

(describing the TPNW’s aspirational nature); cf. Graham, supra note. 14, at 190 

(discussing that the TPNW can only be “aspirational”). 
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CONSIDERING THE CONSEQUENCES OF AN UNCHECKED 

PRESIDENTIAL RECOGNITION POWER FOR U.S. TAIWAN POLICY  

 

Julian G. Ku* 

 

I.  INTRODUCTION 

 
In 2015, the U.S. Supreme Court handed the President an 

unusually clear victory on a question of constitutional law when it held 

that Congress could not limit or interfere with the President’s power of 

diplomatic recognition. Rather than avoiding the question as non-

justiciable1 or setting up a framework for analyzing shared powers,2 the 

Court held in Zivotofsky v. Kerry (Zivotofsky II)3 that the President has 

the exclusive power to recognize a state (and the scope of its territory) 

under Article II of the Constitution. It further held that Congress could 

not limit this power by requiring the designation of “Jerusalem, Israel” 

on U.S. passports for citizens born in Jerusalem.    
 

In Zivotofsky II, the Court was seen as siding with the defenders 

of the foreign policy establishment in the executive branch against more 

radical members in Congress.4 Indeed, the Court itself cited this 

traditional understanding of the executive branch’s expertise in granting 

the president this exclusive power.5 Yet, Zivotofsky’s endorsement of an 

unreviewable and exclusive presidential recognition authority also 

opened the door for a different president to wield the power against that 
same foreign affairs establishment. During his four years as President, 

Donald Trump not only used this power to recognize Jerusalem as part 

of Israel,6 but he also recognized the Golan Heights as part of Israel and 

the Western Sahara as part of Morocco.7 All of these exercises of the 

president’s recognition power reversed traditional U.S. policy that 

avoided recognizing Israel and Morocco’s sovereignty claims (thus, 

 
* Senior Associate Dean for Academic Affairs, Faculty Director of International 

Programs, and Maurice A. Deane Distinguished Professor of Constitutional Law.   
1 Zivotofsky v. Clinton, 566 U.S. 189, 201-02 (2012). 
2 Youngstown Co. v. Sawyer, 343 U.S. 579, 635-37 (1952) (Jackson, J. 

concurring). 
3 Zivotofsky ex rel. Zivotofsky v. Kerry, 576 U.S. 1, 32 (2015) [hereinafter 

Zivotofsky II]. 
4 Id. 
5 See id. at 11 (“The President is capable, in ways Congress is not, of engaging in 

the delicate and often secret diplomatic contacts that may lead to a decision on 
recognition.”). 

6 Proclamation No. 9683, 82 Fed. Reg. 58331 (Dec. 11, 2017).  
7 Proclamation No. 9852, 84 Fed. Reg. 11875 (Mar. 28, 2019).  
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raising concerns if not outright opposition in Congress). It also appeared 

to contradict determinations of the UN Security Council as well as 

certain principles of general international law.8 Seen in this light, the 

Zivotofsky Court did not just protect the prerogative of the president to 

control foreign policy, but it also shielded that presidential power from 

any effective check by either Congress or the judicial branch. While it is 

likely that President Trump’s recognition decisions would have taken 

place without Zivotofsky, that decision was undoubtedly easier given the 

lack of domestic legal hurdles that would have slowed down or 

complicated his actions.  
 

Less obviously, Zivotofsky also removed any lingering doubt 

about whether international law should operate as a meaningful 

constraint on exercises of the president’s recognition power. While 

declaring the power an exclusive presidential determination, the Court 

did not identify any external constraints on the exercise of this power, 

even international law.9 Yet, international law seemed particularly 

relevant when guiding decisions on territorial sovereignty.10 In any 

event, while scholars have long called for international law to regulate 

the exercise of a state’s recognition power,11 the Golan Heights and 

Western Sahara decisions were both remarkably free of support in 

traditional sources of international law and in arguable conflict with 

resolutions from key institutions, like the United Nations Security 

Council.12  

 
This Article will begin by discussing the not entirely but still 

surprising rise of an unchecked presidential recognition power. As the 

Zivotofsky dissents noted, the Court had to reject various historical 

precedents supporting a meaningful role for Congress in the 

determination of state recognition. Such a role for Congress was wholly 

rejected in Zivotofsky. The Article will then review the implications of 

 
8 See, e.g., Matthew Lee, Israel, Morocco To Normalize Ties; US Shifts W Sahara 

Policy, AP NEWS (Dec. 10, 2020), https://apnews.com/article/donald-trump-africa-israel-

north-africa-morocco-4279242f6f688d242bad5c7a64e29caf. 
9 Zivotofsky II, 576 U.S. 1, 17 (2015) (“The formal act of recognition is an 

executive power that Congress may not qualify.”). 
10 See, e.g., Sir Michael Wood, Territorial Sovereignty, ENCYCLOPEDIA 

PRINCETONIENSIS, https://pesd.princeton.edu/node/686 (last visited Mar. 25, 2022). 
11 See Tom Grant, How to Recognise a State (And Not), in SOVEREIGNTY, 

STATEHOOD AND STATE RESPONSIBILITY 192, 194, 204 (Christine Chinkin & Freya 

Baetens eds., 2015).   
12 See S.C. Res 690, ¶ 2 (Apr. 29, 1991); S.C. Res. 497, ¶ 1 (Dec. 17, 1981); 

Meetings Coverage, Security Council, Security Council Members Regret Decision by 

United States to Recognize Israel’s Sovereignty Over Occupied Syrian Golan, U.N. 

Meetings Coverage SC/13753 (Mar. 27, 2019).  



2022] “CONSIDERING THE CONSEQUENCES” 57 

 
 

this unchecked presidential power. It argues that it is possible, even 

likely, that this power will be used in a way that does not attempt to 

conform with international law and contradicts prior U.S. policy. The 

Article concludes with an assessment of the costs and benefits of this 

unchecked, non-legalistic approach to state recognition by considering 

its possible effect on U.S. policy towards another territorial dispute that 

the U.S. is deeply concerned with: the international legal status of 

Taiwan. It suggests reasons that the presidential power of recognition is 

a double-edged sword for supporters of Taiwan. 

 
II.  ZIVOTOFSKY AND THE RISE OF THE UNREVIEWABLE 

 PRESIDENTIAL RECOGNITION POWER 

 
U.S. presidents have long exercised the power to recognize 

foreign states without apparent regard to the views of Congress or the 

courts. Famously, President Washington invoked this power in deciding 

to receive the French Ambassador from Revolutionary France despite 

concerns about the U.S.’s prior connection with the French Monarchy.13 

But, as Chief Justice Roberts observed in his dissent in Zivotofsky, the 

text of the Constitution does not plainly support an unchecked and 

unreviewable presidential recognition power.14  
 

For instance, the key constitutional provision relied upon by the 

Zivotofsky Court, the President’s duty to “receive Ambassadors and other 

public ministers,”15 may have been understood to be more of a 

ceremonial duty “without consequence to the administration of the 

government.”16 Moreover, although the U.S. Supreme Court had never 

before ruled on the question, historical precedents, ranging from Andrew 

Jackson to Abraham Lincoln, suggested that neither president believed 

he possessed an unchecked power of recognition free of any 

congressional control or review. Similarly, Congress has at times enacted 

legislation directing the president to recognize a government (the 

Philippines).17   
 

 
13 See THOMAS JEFFERSON, Anas (Apr. 18, 1793), in 1 WRITINGS OF THOMAS 

JEFFERSON 226, 226-27 (Paul L. Ford ed., The Knickerbocker Press, 1892); Cabinet 

Opinion on Washington’s Questions on Neutrality and the Alliance with France, in 25 

PAPERS OF THOMAS JEFFERSON 570, 570 (John Cataznariti ed., 1992). 
14 See Zivotofsky II, 576 U.S. at 63-64 (Roberts, C.J. dissenting). 
15 U.S. CONST. art. II, § 3; see also Zivotofsky II, 576 U.S. at 11, 13-14, 24.  
16 THE FEDERALIST NO. 69, at 420 (Alexander Hamilton) (Clinton Rossiter ed., 

1961). 
17 See Zivotofsky II, 576 U.S. at 70-71  (Scalia, J. dissenting).  
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Moreover, although the U.S. Supreme Court has suggested that 

the President possesses an exclusive constitutional power in regard to 

foreign affairs over which Congress cannot interfere,18 before 

Zivotofsky, it had never actually invalidated an act of Congress on the 

grounds that it interfered with that exclusive presidential power.19 To be 

sure, presidents throughout history have frequently claimed a broad 

exclusive presidential power over matters related to their commander-in-

chief power and their conduct of foreign affairs. Such claims are most 

prominently found in signing statements issued by presidents objecting 

to certain provisions of congressional legislation.20 But, the Court has 

never actually invalidated a federal statute on such grounds until 

Zivotofsky.21 
 

Despite its uncertain historical foundations, it is not all that 

surprising that the Zivotofsky court concluded that the president’s 

recognition power is exclusive. The weight of scholarly opinion seemed 

to support this position,22 and the executive branches of both the 

Republican and Democratic parties have consistently argued in favor of 

an exclusive presidential recognition power.23 The Court also relied on 

functional considerations, such as the need for the U.S. to “have a single 

policy regarding which governments are legitimate in the eyes of the 

United States and which are not.”24 Because of the significance of 

recognition under international law, and for the conduct of foreign 

relations, the Court concluded that the President’s unique ability to speak 

with “[d]ecision, activity, secrecy, and dispatch” made the executive 

branch the natural repository of the recognition power.25 While Congress 

had broad powers of its own to regulate activities related to foreign 

 
18 See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637-38 

(1952) (Jackson, J. concurring) (noting that “Courts can sustain exclusive Presidential 

control in such a case only by (sic) disabling the Congress from acting upon the 

subject.”). 
19 See Zivotofsky II, 576 U.S. at 61, 66-67 (Roberts, C.J. dissenting). 
20 Statement on Signing the Supplemental Appropriations Act, 2009, 2009 DAILY 

COMP. PRES. DOC. 512 (June 24, 2009) (objecting to law that would “interfere with my 

constitutional authority to conduct foreign relations” and stating he would not interpret 

those provisions to limit his conduct of foreign affairs). For a longer discussion, see 

Julian G. Ku, Unitary Executive Theory and Exclusive Presidential Powers, 12 U. PA. J. 
CONST. L. 615, 617-20 (2010). 

21 See Zivotofsky II, 576 U.S. at  66-68 (Roberts, C.J. dissenting). 
22 See JULIUS GOEBEL, THE RECOGNITION POLICY OF THE UNITED STATES 97-170 

(Kessinger Publishing, LLC. 2008) (1915); see also Robert Reinstein, Is the President’s 

Recognition Power Exclusive? 86 TEMP. L. REV. 1, 19 (2013). 
23 See generally Reinstein, supra note 22.  
24 Zivotofsky II, 576 U.S. at 14.   
25 Id.  
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affairs, “[i]f the President is to be effective in negotiations over a formal 

recognition determination, it must be evident to his counterparts abroad 

that he speaks for the Nation on that precise question.”26  

 
III.  THE CONSEQUENCES OF AN UNCHECKED PRESIDENTIAL 

 RECOGNITION POWER 

 
As the leading foreign relations scholar Jack Goldsmith argued, 

the primary impact of Zivotofsky is not on the courts or even on 

Congress.27 Rather, the decision is significant because it provides a rare 

judicial support for the executive branch to ignore otherwise valid 

federal laws that they believe impinge on the executive’s prerogatives.28 

While the Zivotofsky decision itself could be read narrowly, the executive 

branch’s lawyers, who face different incentives and norms than judges, 

“will read it generously in favor of the President in resolving everyday 

foreign policy disputes between the political branches.”29 Put differently, 

the Court’s willingness to rule in favor of the President over Congress 

will likely embolden subsequent presidents to act unilaterally with less 

concern over legal obstacles in the realm of foreign affairs.   
 

It is therefore not surprising that Zivotofsky’s endorsement of 

exclusive presidential powers in recognition was followed by three of the 

most controversial exercises of the recognition power in decades. In 

2017, newly-elected President Donald Trump flexed the exclusive 

recognition power when he announced that the United States would now 

recognize Jerusalem as the capital of Israel.30 While there was ample 

support for this policy in Congress, the Jerusalem decision reversed 

decades of U.S. policy on Israel and the Middle East.31 Indeed, in the 

Zivotofsky case, the Obama administration sought to uphold the 

traditional U.S. policy towards Jerusalem against congressional efforts 

to undermine it.32 The U.S. decision even arguably violated the 1980 

U.N. Security Council Resolution (which the U.S. abstained from) 

 
26 Id. at 17.  
27 Jack L. Goldsmith, Zivotofsky II as Precedent in the Executive Branch, 129 

HARV. L. REV. 112, 114 (Nov. 10, 2015).  
28 Id.  
29 Id.  
30 Proclamation No. 9683, 82 Fed. Reg. 58331 (Dec. 11, 2017). 
31 See generally Jim Zanotti, CONG. RESEARCH SERV., R44 245, Israel: 

Background and U.S. Relations in Brief (2022). 
32 See Brief for Appellee at 2 n. 1, Zivotofsky v. Kerry, 576 U.S. 1 (2015) (No. 13-

628) (citing evidence of “consistent foreign policy to recognize no state as having 

sovereignty over Jerusalem” since Truman’s recognition of Israel in 1948).  
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condemning Israel’s annexation of East Jerusalem. 33 The shift in policy 

was undoubtedly driven by the politics of the moment and drew 

bipartisan support in Congress;34 but, it seems likely that the President’s 

unchecked recognition power made the shift easier.   
 

An even clearer illustration of the potential impact of Zivotofsky 

occurred when President Trump exercised this power again later in his 

term in 2019 when he unilaterally gave recognition to Israel’s 

sovereignty over the Golan Heights.35 As with Jerusalem, the Golan 

Heights recognition decision was more controversial globally than it was 

domestically.36 Still, the decision also reversed decades of consistent 

U.S. policy and drew broad international criticism.37 Even more 

dramatically than the Jerusalem decision, the Golan Heights decision 

seemed to conflict with existing international law principles that the 

United States had and continues to endorse, specifically, an opposition 

to conquest as a basis for territorial acquisition.38 Similarly, it conflicts 

with the U.N. Security Council Resolutions that the U.S. had previously 

voted for.39 It is striking that the Golan Heights decision—which had 

 
33 S.C. Res. 478 ¶ 2 (Aug. 20, 1980). 
34 Patrick Goodenough, From Enthusiastic Support to Stinging Criticism, 

Democrats Divided Over Jerusalem Move, CNS NEWS (Dec. 7, 2017), 

https://www.cnsnews.com/news/article/patrick-goodenough/enthusiastic-support-

stinging-criticism-democrats-divided-over. 
35 Proclamation No. 9852, 84 Fed. Reg. 11875 (Mar. 28, 2019). 
36 Reaction to Trump’s Declaration On Golan, JEWISH INSIDER (Mar. 22, 2019), 

https://jewishinsider.com/2019/03/reaction-to-trumps-declaration-on-golan/. 
37 See JIM ZANOTTI & CARLA HUMUD, CONG. RESEARCH SERV.,  IN11081, ISRAEL 

AND SYRIA IN THE GOLAN HEIGHTS: U.S. RECOGNITION OF ISRAEL’S SOVEREIGNTY 

CLAIM 3 (2019) (noting that “previous U.S. administrations consistently supported 

Israel’s security interests in the Golan while maintaining the position that final borders 

were subject to Israel-Syria negotiation.”); see also G.A. Res. 76/81, The Occupied 

Syrian Golan (Dec. 9, 2021) (calling on Israel to reverse its annexation of the Golan 

Heights); UN Passes Resolution Against Israeli Annexation Plans in Syria’s Occupied 
Golan Heights, VETERANS TODAY (Dec. 10, 2021), 

https://www.veteranstoday.com/2021/12/10/un-passes-resolution-against-israeli-

annexation-plans-in-syrias-occupied-golan-heights/ (noting that 149 countries supported 

the resolution and only 2, the U.S. and Israel, voted against it). 
38 See, e.g., Michael R. Pompeo, Sec’y of State Press Release, Crimea Declaration 

(July 25, 2018), https://ru.usembassy.gov/statement-by-secretary-pompeo-crimea-

declaration/ (“Russia, through its 2014 invasion of Ukraine and its attempted annexation 

of Crimea, sought to undermine a bedrock international principle shared by democratic 

states:  that no country can change the borders of another by force. The states of the 

world, including Russia, agreed to this principle in the United Nations Charter, pledging 
to refrain from the threat or use of force against the territorial integrity or political 

independence of any State.”). 
39 S.C. Res. 497 ¶ 2 (Dec. 17, 1981).  
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been the subject of lobbying from pro-Israel congressmen and activists 

for decades—was made in the post-Zivotofsky world.   
 

The last Trump recognition decision, which recognized 

Morocco’s sovereignty over the Western Sahara, had the least domestic 

support. Announced at the end of his term, the decision was part of the 

Abraham Accords that solidified Morocco’s agreement to open normal 

diplomatic relations with Israel.40 In addition to reversing decades of 

U.S. policy, the Western Sahara decision also drew domestic criticism 

for undermining traditional U.S. support for the principle of self-

determination under international law.41 Nonetheless, the domestic 

opposition to the Western Sahara recognition was muted because it arose 

during the post-November 2020 election period when President Trump 

was also contesting the results of those elections.42 Nonetheless, the 

Western Sahara decision is the only one of the three Trump’s recognition 

decisions that his successor, President Biden, has announced is under 

review for possible reversal.43 Some members of Congress raised serious 

concerns about the decision and the possible precedent it set for future 

acts of recognition.44 Congress even conditioned military assistance for 

Morocco in the 2022 fiscal year on a determination that Morocco makes 

efforts to negotiate peace in the Western Sahara.45 This suggests that 

 
40 See Steve Holland, Morocco Joins Other Abrab Nations Agreeing to Normalize 

Israel Ties, REUTERS (Dec. 10, 2020), https://www.reuters.com/article/israel-usa-

morocco-int/morocco-joins-other-arab-nations-agreeing-to-normalize-israel-ties-
idUSKBN28K2CW.  

41 James A. Baker III, Trump’s Recognition of Western Sahara is a Serious Blow 

to Diplomacy and International Law, WASH. POST (Dec. 17, 2020), 

https://www.washingtonpost.com/opinions/2020/12/17/james-baker-trump-morocco-

western-sahara-abraham-accords/.  
42 166 Cong. Rec. S7511 at 7531 (Dec. 16, 2020) (noting that Senator Inhofe, a 

traditional supporter of President Trump, “confess[ed] that when I came down to the floor 

last week, I was feeling shocked and deeply saddened by the announcement” of Western 

Sahara recognition). 
43 Joseph Stepansky, Why Biden’s Western Sahara Policy Remains Under Review, 

ALJAZEERA (June 13, 2021), https://www.aljazeera.com/news/2021/6/13/why-biden-

administration-and-western-sahara. 
44 Id.  
45 See National Defense Authorization Act for Fiscal Year 2022, Pub. L. No. 117-

81 § 1341(a), 135 Stat. 1541, 2017 (2021) (“Limitation On Support To Military Forces Of 
The Kingdom Of Morocco For Multilateral Exercises 

(a) In General.--None of the funds authorized to be appropriated by 

this Act or otherwise made available to the Department of Defense 

for fiscal year 2022 may be used by the Secretary of Defense to 

support the participation of the military forces of the Kingdom of 
Morocco in any multilateral exercise administered by the 

Department of Defense unless the Secretary determines, in 

consultation with the Secretary of State, that the Kingdom of 
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Congress might have tried to take a bolder action to reverse President 

Trump’s decision had there been a constitutional pathway to do so.  
 

In sum, there is reason to believe that the Supreme Court’s 

endorsement of an exclusive presidential recognition power has opened 

the door to more controversial uses of this power than has typically 

occurred in U.S. history. While there was substantial congressional 

support for each of the recognitions, there are also indications that 

domestic political opposition was limited by recognition of the 

President’s unreviewable power in this sphere. Moreover, the nascent 

movement in Congress to reverse President Trump’s Western Sahara 

decision highlights how Congress might have acted in an alternate 

constitutional universe.  

 
IV.  ASSESSMENT: THE UNREVIEWABLE PRESIDENTIAL 

 RECOGNITION POWER AND TAIWAN 

 
The Middle East and North Africa are not the only areas of the 

world where the U.S. government might exercise its recognition power 

in controversial ways. For instance, the U.S. government has generally 

avoided taking positions on disputed territorial claims in East Asia, and 

this reticence includes its refusal to take a position on whether Taiwan is 

part of China.46 If anything, U.S. policy has leaned toward accepting 

China’s view that Taiwan is part of China and that there is a credible 

legal basis for this position.47 Yet, in recent years, the U.S. has 

increasingly found that its political and strategic goals in the region 

require supporting a separate and possibly independent Taiwan.48 U.S. 

policy has settled on remaining agnostic as to whether Taiwan is part of 

China. This subtle and complex position was shaped and endorsed by 

Congress’ enactment of the Taiwan Relations Act in 1979 as an effort to 

 
Morocco is committed to seeking a mutually acceptable political 
solution in Western Sahara.”). 

46 See John Tkacik, Taiwan's “Unsettled” International Status: Preserving U.S. 

Options in the Pacific, THE HERITAGE FOUND (June 19, 2008), 

https://www.heritage.org/asia/report/taiwans-unsettled-international-status-preserving-us-

options-the-pacific (“The United States has thus far demurred to China's claims of 
sovereignty on the grounds that the Taiwan issue was left "unsettled" at the end of World 

War II.”). 
47 U.S. Relations with Taiwan, U.S. DEPARTMENT OF STATE (Aug. 31, 2018), 

https://www.state.gov/u-s-relations-with-taiwan/ (noting that the U.S. “does not support 

Taiwan independence”). 
48 Conor Finnegan, US Cleans Up Biden's 'Commitment' to Defend Taiwan from 

Chinese Invasion, ABC NEWS (Oct. 22, 2021), https://abcnews.go.com/Politics/us-

cleans-bidens-commitment-defend-taiwan-chinese-invasion/story?id=80727528. 
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prevent U.S. Taiwan policy from veering too far in favor of China at the 

expense of Taiwan.  
 

Taiwan is an interesting case study for this situation because 

Congress has traditionally supported Taiwan’s autonomy and actual 

independence far more than the executive branch. Members of Congress 

have introduced both binding and nonbinding resolutions purporting to 

set U.S. policy on Taiwan’s independence, or the lack thereof.49 Indeed, 

a bill seeking to express the sense of Congress that “the United States 

should resume normal diplomatic relations with Taiwan” has been 

introduced in each Congress since 2007.50 Although the bill has not 

garnered a vote in either House, it demonstrates that Congress is likely 

more open to recognizing Taiwan than presidents of either party.   
 

Seen in this light, one might assume the U.S. president’s 

unconstrained discretion to wield the recognition power makes what 

would be a controversial decision to recognize an independent Taiwan 

more likely. Supporters of such a move might analogize recognizing 

Taiwan to the decision to recognize Jerusalem, the Golan Heights, or the 

Western Sahara, since such a decision would also face serious legal and 

political objections in both Congress and the United Nations.51 

Zivotofsky confirms that a president has no limitations on his power to 

reject such objections and recognize Taiwan despite domestic objections.  
 

An unchecked president, however, could also dash the hopes of 

Taiwan independence supporters. Traditionally, the executive branch 
has sought to strengthen ties with China and to limit relations with 

Taiwan while Congress has generally enacted stronger pro-Taiwan 

measures than the executive branch may have preferred. An unchecked 

and unconstrained President could feel empowered to ignore 

congressional laws, such as the Taiwan Relations Act,52 as 

encroachments on his recognition power. The president could also 

choose to unambiguously recognize that Taiwan is part of China without 

any fear of political override. As Professor Goldsmith observed, 

Zivotofsky opened the door to broader executive unilateralism in foreign 

 
49 See, e.g., H.Con.Res.21, 117th Cong. (2021); H.Con.Res.117, 116th Cong. 

(2020); H.Con.Res.124, 115th Cong. (2018); H.Con.Res.29, 113th. Cong. (2013); 

H.Con.Res.122, 112th Cong. (2012); H.Con.Res.18, 111th Cong. (2009); H.Con.Res.73, 

110th Cong. (2007).  
50 Id. 
51 Id.; see also Sigrid Winkler, Taiwan’s UN Dilemma: to Be or Not to Be, 

BROOKINGS (June 20, 2012), https://www.brookings.edu/opinions/taiwans-un-dilemma-

to-be-or-not-to-be/.  
52 Taiwan Relations Act, 22 U.S.C. § 3301 (1979). 
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affairs.53 While Congress has sought to manage and sometimes even 

direct presidential policy on Taiwan, a more assertive president could 

invoke Zivotofsky to disregard this long tradition of Congressional 

oversight. Put differently, the Taiwanese could easily become like the 

Sahrawi natives of the Western Sahara if a future president is determined 

to reach an agreement with China. Despite strong congressional support 

for Taiwan’s autonomy (and in some cases its independence), there is no 

congressional power to block a presidential determination to fully 

recognize China’s claim to Taiwan. The fact that it’s the Sarhawis’ allies 

in Congress could not stop or reverse such an action is a cautionary tale 

for Taiwanese seeking U.S. support.  

 
V.  CONCLUSION 

 
In conclusion, the world of an unchecked presidential 

recognition power reduces the marginal costs of taking aggressive and 

controversial presidential recognition decisions, such as in the Golan 

Heights and in the Western Sahara. It also creates a certain level of 

instability for both domestic and international practice by sharply 

limiting any role for Congress in overseeing this process. The 

complicated and delicate questions of Taiwan’s legal status illustrate the 

double-edged nature of this presidential power. While Taiwan 

independence supporters might welcome such instability, Taiwan’s 

traditional reliance on Congress to limit excessive pro-Chinese policies 

from the executive branch complicates this assessment since Congress 

could not stop a pro-China president from formally recognizing China’s 

sovereignty over Taiwan. Either way, supporters of US recognition of 

Taiwan should prefer a more stable constitutional and political 

foundation for such a momentous shift.   

 

 

 

 

 

 

 

 

 

 

 

 

 
53 Goldsmith, supra note 27, at 121-22. 
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U.S. RECOGNITION PRACTICE: REALISM, LEGITIMACY, OR 

PRAGMATISM? 

 
Milena Sterio*  

 
I.  INTRODUCTION  

 
The United States, under both the Trump and Biden 

Administrations, has engaged in particular recognition practices, such as 

recognizing Israeli sovereignty over the Golan Heights and Morocco's 

sovereignty over Western Sahara.1 These acts of recognition involve 

situations where a territory was occupied (by Israel and by Morocco), 

and where after several decades of occupation, the United States adopted 

a realist approach and recognized the de facto situation as the legitimate, 

de jure, state of affairs. This recognition approach by the United States 

may indicate a new recognition practice: that the United States has 

moved away from recognizing governments based on legitimacy or 

based on formal legal factors toward using a realist recognition practice 

that is based on the actual situation on the ground. Alternatively, this 

 
* The Charles R. Emrick Jr. – Calfee Halter & Griswold Professor of Law, 

Cleveland-Marshall College of Law. The author would like to thank the George Mason 

International Law Journal and the Center for the Middle East and International Law of 

the George Mason Antonin Scalia Law School for hosting the symposium titled, “The 

New U.S. Recognition Policy,” on December 16th, 2021, and for the opportunity to 
present an earlier version of this paper at the event.   

1 Regarding the United States’ recognition of Israeli sovereignty over the Golan 

Heights under the Trump Administration, see Vanessa Romo, Trump Formally 

Recognizes Israeli Sovereignty Over Golan Heights, NPR (Mar. 25, 2019), 

https://www.npr.org/2019/03/25/706588932/trump-formally-recognizes-israeli-
sovereignty-over-golan-heights (noting that President Trump signed a proclamation that 

recognized Israeli sovereignty over Golan Heights). The Biden Administration has not 

reversed this recognition policy. See Blinken Stops Short Of Endorsing Trump 

Recognition Of Golan Heights As Israel, REUTERS (Feb. 8, 2021), 

https://www.reuters.com/article/us-usa-israel-blinken/blinken-stops-short-of-endorsing-
trump-recognition-of-golan-heights-as-israel-idUSKBN2A82N5 (noting that Secretary of 

State Blinken stopped short of endorsing the Trump Administration’s recognition of 

Golan Heights as part of Israel, but that he stated that this territory was important for 

Israel’s security); see also John Quigley, The Biden Administration and the Golan 

Heights, OPINIO JURIS (Aug. 2, 2021), https://opiniojuris.org/2021/08/02/the-biden-
administration-and-the-golan-heights/ (reporting that the U.S. State Department tweeted 

on its Near East Affairs Account on June 25, 2021, following reports that President Biden 

would reverse the Trump-era policy of recognition of Golan Heights as part of Israel, that 

“US policy regarding the Golan has not changed.”).  Regarding the United States’ 

recognition of Moroccan sovereignty over Western Sahara under the Trump 
Administration, see, e.g., John Bolton, Biden Must Reverse Course on Western Sahara, 

FOREIGN POLICY (Dec. 15, 2020), https://foreignpolicy.com/2020/12/15/biden-reverse-

course-western-sahara/. 
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approach to recognition indicates that the United States is distinguishing 

between recognition of governments and recognition of borders and 

applying a realist approach to the latter.  
 

This Article will analyze recent United States’ recognition 

practice and will attempt to decipher the United States' apparent shift in 

its recognition practice toward a realist approach and/or toward focusing 

on recognizing new borders. As outlined below, this Article will 

conclude that United States’ recognition practice, toward both new 

regimes as well as borders, seems to be driven by pragmatic concerns 

rooted in American foreign policy as well as American political and 

strategic interests in a given country or region. Thus, it may be inaccurate 

to discuss such recognition practices as realist or legitimacy-based in any 

normative sense; instead, it may be more prudent to approach recognition 

through the lens of foreign policy, pragmatism, and international politics.   
 

In Part II, this Article will discuss the concept of recognition by 

focusing on what recognition entails and why it matters. In Part III, this 

Article will discuss the United States’ history of recognition practices, 

including the so-called legitimacy-based approach and the realist or “de 

facto” approaches to recognition. In Part IV, this Article will analyze the 

United States’ recognition practice in the context of the Israeli-Arab 

conflict. In this section, the Article will distinguish between recognition 

of governments and recognition of borders to assess whether the United 

States has moved toward a more uniform realist approach toward the 

latter. This Article will conclude that the U.S. recognition policy—

whether of governments or borders—is rooted in pragmatism and foreign 

policy. In fact, the United States has recognized governments and 

borders when this has been consistent with American foreign policy 

toward the particular country or region. Thus, the United States’ 

recognition policy seems to have oscillated between legitimacy and 

realism in cases of both government and border recognition practices. As 

this Article will conclude, it would be incorrect to argue that the United 

States has adopted a realist approach toward recognition because of any 

normative values; instead, the various recognition approaches adopted 

by the United States, including the most recent one by the Trump 

Administration, have been driven by foreign policy interests and 

pragmatism.    

 
II.  RECOGNITION: WHAT IT MEANS AND WHY IT MATTERS 

 
International law is not uniform on the subject of recognition. 

In fact, recognition is inherently a political act which does not lend itself 
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well to any type of normative rules.2 However, recognition implies 

international and legal issues and consequences; as such, it remains an 

important concern of international law scholars.3 This section will 

address some preliminary issues regarding recognition.  
 

Although it may be argued that international law obligates 

states to treat a regime that is in effective control of a state as that state’s 

government for certain fundamental purposes (this is referred to as de 

facto recognition), states remain at liberty to extend or reject de jure 

recognition to any regime.4 “De jure recognition implies that the 

recognizing State is of the opinion that the recognized government meets 

the required criteria, and that it wishes to be bound by the international 

legal consequences of recognition. . .. In contrast, de facto recognition 

implies doubt as to the long-term viability of the government, and is the 

result of a ‘hesitant assessment of the situation, an attitude of wait and 

see.’”5 De jure recognition is often granted formally, while de facto 

recognition can be granted informally through state behavior and state 

practice.6   
 

It is also important to distinguish recognition of governments 

(the subject of this Article) and recognition of states. While the former 

refers to practices related to a state’s decision on whether or not to 

formally engage with a new regime, the latter has to do with a state’s 

decision to acknowledge a new state as such.7 In other words, recognition 

of governments deals with regime changes while recognition of states 

relates to acknowledging the creation and existence of new states.8 It 

should be noted that state and government recognition are not always 

linked. In fact, a state may recognize another state as a sovereign entity 

 
2 See, e.g., Hans Kelsen, Recognition in International Law: Theoretical 

Observations, 35 AM. J. INT’L L. 605, 612 (1941) (noting that the “political act of 

recognition of a state or government means that the recognizing state is willing to enter 

into pollical and other relations with the recognized state or government…”). 
3 Anne Schuit, Recognition of Governments in International Law and the Recent 

Conflict in Libya, 14 INT'L COMM. L. REV. 381, 383-84 (2012). 
4 Id.  
5 Schuit, supra note 3, at 385-86 (citing Malcolm Shaw, International Law 460 

(2008)).   
6 Id. 
7 See Sean D. Murphy, Democratic Legitimacy and the Recognition of States and 

Governments, 48 INT'L & COMP. L.Q. 545-581, 546 n. 2 (1999). 
8 For a discussion of recognition of states under international law, see Mariya 

Pallwala, State Recognition under International Law, IPLEADERS BLOG (Feb. 10, 2020), 
https://blog.ipleaders.in/state-recognition/ (describing the different views on the 

recognition of states under international law); see generally Hans Kelsen, Recognition in 

International Law: Theoretical Observations, 35 AM. J. INT’L L. 605 (1941).   
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without recognizing its corresponding government.9 The best example of 

this is Somalia in the early 1990s, when most states recognized Somalia 

as a state without recognizing a particular government as the state’s 

legitimate representative.10   
 

Moreover, there are two generally-accepted views on 

government recognition: (1) the effective control doctrine; and (2) the 

legitimacy doctrine.11 The former asserts that whichever authority 

exercises effective control over a territory, that authority ought to be 

recognized as its government.12 Thus, this approach toward recognition 

focuses on an analysis of facts only and extends recognition to both 

offensive regimes as well as those that come into power through extra-

constitutional means.13 The so-called Tinoco arbitration is often cited as 

the landmark case confirming the principle of effective control.14 In that 

case, Chief Justice Taft held that Costa Rica’s Tinoco government 

exercised effective control over the country and was thus a valid 

government.15 The latter maintains that recognition should be extended 

only to those governments which come into power through the 

established legal order, regardless of whether such governments actually 

exercise effective control over their territory.16 The legitimacy-based 

view on recognition is enshrined in the Tobar doctrine, embodied in a 

treaty among the Central American States, as well as in the Wilson 

doctrine, and advanced by the U.S. President Woodrow Wilson post-

World War I.17  
 

In addition to these two opposing views on recognition, a third 

view has been advanced—the so-called de factoism, which posits that 

the existence of governments is a question of fact and that recognition of 

governments ought to be eradicated.18 This view was espoused by the so-

called Estrada doctrine—an express codification of this view by Mexico 

in the 1930s, named after the then-Mexican Secretary of Foreign Affairs, 

 
9 See Sean D. Murphy, Democratic Legitimacy and the Recognition of States and 

Governments, 48 INT'L & COMP. L.Q. 545-581, 566, 571 (1999). 
10 Scott Anderson, What Does It Mean for the United States to Recognize Juan 

Guaido as Venezuela’s President?, LAWFARE (Feb. 1, 2019), 

https://www.lawfareblog.com/what-does-it-mean-united-states-recognize-juan-guaidó-

venezuelas-president. 
11 See Schuit, supra note 3, at 388-89. 
12 See id. at 389. 
13 See id.   
14 See id. at 390.  
15 See id. at 390-91. 
16 See id. at 391. 
17 See id. at 392. 
18 See id. at 393. 
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Mr. Estrada.19 As this Article will discuss below, the United States has, 

throughout history, ascribed to different views of recognition, including 

all three mentioned above. For the purposes of this Article, the effective 

control test and de factoism will be analyzed in the same manner, as these 

two recognition views largely overlap and coincide in their rejection of 

any legitimacy-based criteria to recognition of governments.   
 

Despite the lack of clarity in international law on the subject, 

recognition matters. Although an unrecognized government’s actions 

can create international legal rights and obligations for that state, a 

recognized government typically enjoys a broader range of privileges, 

none of which are typically available where there is no formal 

recognition.20 Such recognition-based privileges include access to other 

states’ domestic courts, ownership of property located overseas, exercise 

of control over foreign diplomatic facilities, and many other sovereign 

prerogatives.21 “While these consequences may not be significant in 

relation to every bilateral relationship, they can be costly when a major 

power is involved and potentially debilitating if a substantial share of the 

international community shares the same position.”22 In fact, states who 

wish to advance a policy agenda through their recognition policy often 

seek to coordinate with as many other states as possible.23 
 

As a practical matter, states exercise a great deal of discretion 

in making recognition determinations. In the modern era, the most 

common approach followed by many states, including the United States, 

has been to avoid express forms of governmental recognition and to 

implicitly recognize new governments.24 This is done by simply 

continuing to routinely engage with them on official matters.25 As one 

scholar has noted,  
 

 
19 See id. 
20 See Scott R. Anderson, History and the Recognition of the Taliban, LAWFARE 

(Aug. 26, 2021), https://www.lawfareblog.com/history-and-recognition-taliban; see also 

Anderson, What Does It Mean for the United States to Recognize Juan Guaido as 

Venezuela’s President?, supra note 10, at 2 (describing recognition of states versus 

recognition of governments as follows: “[t]he former identifies a physical territory and 

associated population as a state that is—or should be—governed by a single political 
system. The latter specifies the political actors believed to be in ‘effective control’ of the 

state, meaning they have the ability to govern in a manner that complies with the state’s 

international legal obligations.”).   
21 See Anderson, History and the Recognition of the Taliban, supra note 20. 
22 Id.  
23 Id.  
24 Schuit, supra note 3, at 394. 
25 See id. 
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The UK was one of the first States to abolish the 

recognition of governments, and in 1960 announced to 

no longer grant recognition to governments and 

reserve recognition solely to States. Belgium and 

France followed in 1965, and Australia and Canada in 

the 1980s.  The Netherlands changed its policy in the 

1990s by stating that it has no duty to recognise a new 

government and neither do new governments have a 

right to be recognised. It later on added that abolishing 

the recognition of governments avoids the appearance 

of interference in internal affairs of other States.26  
 

States have also used recognition as a foreign policy tool.  In some 

instances, states have subjected recognition to certain preconditions—

"for example, by requiring that a regime acknowledge certain 

international legal obligations, implement democratic reforms, or 

capitulate on a given policy dispute before they formally recognize it.”27 

In other instances, states have extended formal recognition “to a favored 

opposition movement in order to provide it with legitimacy and access 

to state resources, even if its claim to effective control is dubious.”28   
 

In some instances, however, states have reached explicit 

recognition determinations, most often in situations where there has been 

a revolution, a military coup, or another type of extra-constitutional 

seizure of power by a new regime. In fact, many democratic states are 

often hesitant to accept the replacement of a lawfully appointed 

government with one that has taken power through violence or other 

unlawful means.29 In these situations, states may choose to continue to 

recognize an ousted government which had been lawfully elected or 

appointed despite the latter’s lack of effective control over its country.30 

Finally, in some situations, “when a state is plagued by domestic political 

instability, other states have sometimes been unwilling to recognize it as 

having any government whatsoever.”31  
 

In sum, although international law lacks uniformity on the 

subject of recognition, the latter is important and may influence a 

 
26 Id. 
27 Anderson, History and the Recognition of the Taliban, supra note 20.  
28 Id. 
29 See infra Part III.A for a full discussion of this type of a legitimacy-based 

approach to recognition.   
30 See infra Part III.A for a full discussion of this type of a legitimacy-based 

approach to recognition.   
31 Anderson, supra note 20. 
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regime’s ability to fully exercise its sovereign functions in the 

international arena.   
 

Different states have followed different recognition practices 

throughout history. As the following section will discuss, the United 

States has also been inconsistent in its approach toward recognition of 

government. At times, the United States has recognized new 

governments based on their ability to exercise effective control over their 

respective territories, while on other occasions, the United States has 

focused on a given government’s legitimacy before extending formal 

recognition thereto.32   

 
III.  HISTORY OF UNITED STATES’ RECOGNITION PRACTICE  

 
During the first century and a half of its existence, the United 

States would establish diplomatic relations with various foreign 

governments in an ad hoc fashion.33 To this day, there are few codified 

rules concerning recognition in American law.34 Generally speaking, it 

is the policy of the U.S. government to recognize states, not 

governments, and to engage with whichever leader is de facto in charge 

of any given state.35 This approach can be viewed as “realist,” and has 

also been referred to by scholars as the “effective control” test for 

recognition—the application of this approach would lead the United 

States to recognize whichever government or leader has effective control 

over the relevant state, regardless of the leader’s democratic 

legitimacy.36   
 

The United States has not always utilized the realist approach. 

For example, Woodrow Wilson used nonrecognition to de-legitimize 

 
32 See infra Part III. 
33 Joshua Keating, How Does the U.S. Decide Which Governments to Recognize?, 

FOREIGN POLICY (Apr. 13, 2010), https://foreignpolicy.com/2010/04/13/how-does-the-u-

s-decide-which-governments-to-recognize/. 
34 In the United States, recognition decisions are the exclusive authority of the 

President, but Congress can incorporate recognition decisions into other areas of law. See 

Anderson, What Does It Mean for the United States to Recognize Juan Guaido as 

Venezuela’s President?, supra note 10. 
35 Id. 
36 See, e.g., Federica Paddeu & Alonso Gurmendi Dunkelberg, Recognition of 

Governments: Legitimacy and Control Six Months After Guaido, OPINIO JURIS (July 18, 

2019), http://opiniojuris.org/2019/07/18/recognition-of-governments-legitimacy-and-

control-six-months-after-guaido/ (noting that normally states apply the effective control 

test toward recognition of governments); see also Maria Aristodemou, Choice and 
Evasion in Judicial Recognition of Governments: Lessons from Somalia, 5 EUR. J. INT’L 

L. 532, 534 (1994) (noting that the United Kingdom government has throughout history 

used the effective control test to decide whether to recognize governments).   
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nondemocratic foreign leaders, such as the Mexican dictator Victoriano 

Huerta.37 In addition, for years, the United States recognized the anti-

communist government in Taipei as the legitimate government of 

China.38 This approach to recognition practice is opposed to the realist 

one as it is based on the United States’ assessment of the legitimacy of 

the relevant government, and not on whether the latter has effective 

control over the territory it is attempting to administer. The section below 

will discuss the two different approaches to recognition used by the 

United States: (1) the legitimacy approach; and (2) the realist approach. 

As this section will demonstrate, the United States has used both 

approaches throughout history.   

 
A.  Legitimacy Approach 

 
For its first century and a half, the general policy of the United 

States was to recognize de facto governments—those that had effective, 

de facto control over their purported state.39 As an example, “despite 

many military coups and dictatorial governments established in Mexico 

between 1823 and 1860, the United States withdrew its diplomatic 

representatives from Mexico City only three times, and that for only 

short periods.”40 In the early twentieth century, this recognition practice 

changed somewhat—motivated in large part by moralism—which 

seemed to be one of the driving ideologies of the Woodrow Wilson 

presidential administration.41 In addition to moralism, Wilson was driven 

by the ideology of self-determination and seemed to base recognition 

decisions on whether the relevant government had acquired power 

pursuant to the will of its people.42 Thus, in 1920, Bainbridge Colby, 

Wilson's third and last Secretary of State, announced that the United 

States would not recognize the Soviet Union because it had subverted 

 
37 See, e.g., The Mexican Revolution and the United States in the Collection of the 

Library of Congress, LIBRARY OF CONGRESS, https://www.loc.gov/exhibits/mexican-
revolution-and-the-united-states/wilson-to-veracruz.html (last visited Mar. 25, 2022). 

38 Keating, supra note 33.  
39 American Foreign Relations, U.S. POLICY IN THE RECOGNITION OF STATES, 

https://www.americanforeignrelations.com/O-W/Recognition-U-s-policy-in-the-

recognition-of-states.html (last visited Mar. 25, 2022). 
40 Id. 
41 Id.  
42 Id. For a full discussion of Woodrow Wilson’s approach to self-determination, 

see generally Allen Lynch, Woodrow Wilson and the Principle of ‘National Self-

Determination’: A Reconsideration, 28 REV. INT’L STUDIES 419 (2002); RITA AUGESTAD 

KNUDSEN, Woodrow Wilson, ‘Self-Determination’ and the Liberal-Conservative Idea of 

Freedom, in THE FIGHT OVER FREEDOM IN 20TH- AND 21ST-CENTURY INTERNATIONAL 

DISCOURSE (2020).  
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popular government and denied Russians the democratic right of self-

determination.43 
 

The United States refused to recognize a number of states other 

than the Soviet Union in the 1920s and 1930s.44 Although not a 

signatory, the United States at times embraced the so-called Tobar 

Doctrine that grew out of treaties of peace and amity negotiated among 

the Central American republics in 1907 (renewed in 1923).45 Designed 

to discourage revolutions, these treaties provided that the parties "shall 

not recognize any other Government which may come into power in any 

of the five Republics as a consequence of a coup d’état, or of a revolution 

against the recognized Government, so long as the freely elected 

representatives of the people thereof have not constitutionally 

reorganized the country."46 The application of these treaty provisions 

also disqualified the leaders of a coup d'état from assuming the 

presidency or vice presidency.47 “The United States applied the doctrine 

to the revolutionary leader Federico Tinoco in Costa Rica in 1917, to 

Honduras in 1924, and to the government of Emiliano Chamorro of 

Nicaragua in 1925, thereby giving extreme expression to Jefferson's ‘will 

of the nation substantially declared,’ out of fear that dictatorships and 

revolutionary governments posed a danger for international peace.”48   
 

During the post-Wilson era, following a similar policy of 

“moralism,” the United States refused to recognize forcible territorial 

changes or governments engaged in acts of aggression. Examples 

include: the case of Japan, the aggressor with respect to Manchuria; the 

Soviet Union with respect to the Baltic states, which were not recognized 

until the end of the Cold War once freed of Soviet control; or Germany 

with respect to its conquest of western Europe during World War II.49 

Most recently, the United States has refused to recognize the Russian 

occupation of Crimea as legitimate.50 Instead, the United States remains 

committed to the restoration of Ukraine’s territorial integrity and 

 
43 American Foreign Relations, supra note 39.  
44 Id. 
45 Id.  
46 Chandler P. Anderson, The Central American Policy of Non-Recognition, 19 AM. 

J. INT’L L. 164, 164 (1925). 
47 American Foreign Relations, supra note 39.  
48 Id. 
49 Id.  
50 Bureau of European and Eurasian Affairs, U.S. Relations with Russia: Bilateral 

Relations Fact Sheet, U.S. DEPARTMENT OF STATE (Sept. 3, 2021), 
https://www.state.gov/u-s-relations-with-russia/ (noting that Russia had violated 

Ukraine’s sovereignty and territorial integrity in 2014, and referring to “Russian 

aggression” vis-à-vis Ukraine).   
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sovereignty.51 It does not recognize Russia’s claims to Crimea, and it has 

encouraged Russia and Ukraine to resolve the conflict via the Minsk 

Agreement, a series of accords signed in 2014 and 2015 and brokered by 

France and Germany. The Minsk Agreement calls for a cease-fire, a 

withdrawal of heavy weapons, Ukrainian control over its border with 

Russia, local elections, and a special political status for certain areas of 

the region.52 
 

The United States also followed a policy of non-recognition 

toward governments it deemed illegitimate or contrary to the will of the 

relevant people. As an example, the United States refused to recognize 

the communist government of China, despite the latter’s effective control 

of the country.53 Most recently, in 2019, the United States recognized 

Juan Guaido as Venezuela’s lawful president even though Nicholas 

Maduro, who won the controversial elections, effectively controlled the 

state machinery.54 Here, the United States’ recognition seems to also 

have been rooted in the principle of legitimacy, as Guaido was viewed 

by the United States as the legitimate leader of Venezuela.55   
 

It may be argued that the United States has also obtained 

collective support for the moralist or legitimacy-based policy from Latin 

American states, democratic European nations, as well as African 

countries. For example, the Organization of American States issued 

Resolution 1080 in 1991, which proclaimed that one of the 

organization’s goals was to “promote and consolidate representative 

democracy,” and which enabled the organization to act in case of an 

 
51 Id. 
52 See, e.g., Jonathan Masters, Why NATO Has Become a Flash Point With Russia 

in Ukraine, COUNCIL ON FOREIGN RELATIONS, https://www.cfr.org/backgrounder/why-
nato-has-become-flash-point-russia-ukraine (last updated Jan. 20, 2022); see also Bureau 

of European and Eurasian Affairs, supra note 50. For more detailed information about the 

Minsk Agreement, see, e.g., Factbox: What Are the Minsk Agreements on the Ukraine 

Conflict?, REUTERS (Dec. 6, 2021), https://www.reuters.com/world/europe/what-are-

minsk-agreements-ukraine-conflict-2021-12-06/. 
53 Keating, supra note 33.  
54 See Ned Price, U.S. Recognition of Venezuela’s 2015 National Assembly and 

Interim President Guaidó, U.S. DEPARTMENT OF STATE (Jan. 4, 2022), 

https://www.state.gov/u-s-recognition-of-venezuelas-2015-national-assembly-and-

interim-president-guaido/. 
55 Anderson, What Does It Mean for the United States to Recognize Juan Guaido 

as Venezuela’s President?, supra note 10 (noting that the United States, and other 

countries, have “renounced the legitimacy” of Venezuela’s current president, Nicolas 

Maduro). The Biden Administration has continued and reaffirmed the recognition of 

Guaido as the legitimate president of Venezuela. See Price, supra note 54 (“[t]he United 
States continues to recognize the authority of the democratically elected 2015 National 

Assembly as the last remaining democratic institution and Juan Guaidó as Venezuela’s 

interim president.”).   
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extra-constitutional seizure of power within any of its member states.56 

When democratically-elected Haitian President Jean-Bertrand Aristide 

was ousted in a military coup in 1990, the Organization of American 

States condemned the coup in accordance with the previously mentioned 

Resolution 1080.57 In addition, the United Nations General Assembly 

unanimously passed Resolution 46/ (which also condemned the military 

coup), affirmed “as unacceptable any entity resulting from that illegal 

situation,” and demanded the “immediate restoration of the legitimate 

Government of President Jean-Bertrand Aristide.”58 In October 1991, the 

Conference (today, Organization) for Security and Cooperation in 

Europe adopted a policy on extra-constitutional seizures of power similar 

to the one expressed in the Organization of American States Resolution 

1080.59 Additionally, the Constitutive Act of the African Union lists as a 

core principle the “condemnation and rejection of unconstitutional 

changes of governments.”60 Moreover, the Act prohibits participation if 

African Union activities for governments coming to power through such 

unconstitutional means.61   
 

In sum, throughout history, starting with the Wilson era, the 

United States has used the legitimacy-based approach to recognition of 

governments, choosing to officially recognize only those which were 

deemed legitimate and/or those which came into power based on the free 

will of the governed people. Other countries and regional organizations, 

such as the Organization of American States, the Conference on Security 

and Cooperation and Europe, and the African Union, have also adopted 

core principles which reflect such a legitimacy-based or moralist 
approach toward recognition of governments. Despite state practice and 

international policy adopting the legitimacy-based approach, 

international law is far from uniform on the issue of recognition of 

governments. The following section will discuss the opposing view on 

recognition, the so-called realist approach, which has also been used by 

states, including the United States. 

 
56 O.A.S. Res. AG/RES 1080 (1991).  
57 See, e.g., O.A.S. Group Begins Effort To Return Aristide to Power, N.Y. TIMES 

(Nov. 12, 1991), https://www.nytimes.com/1991/11/12/world/oas-group-begins-effort-to-

return-aristide-to-power.html; see generally Dexter S. Boniface, Is There a Democratic 

Norm in the Americas? An Analysis of the Organization of American States, 8 GLOB. 
GOVERNANCE 365 (2002).   

58 G.A. Res. 46/7, The Situation of Democracy and Human Rights in Haiti (Oct. 

11, 1991). 
59 See Morton Halerin, Guaranteeing Democracy, FOREIGN POLICY (1993), 

https://www.jstor.org/stable/1149062. 
60 Constitutive Act of the African Union 7, AFRICAN UNION (Jul. 11, 2000), 

https://au.int/sites/default/files/pages/34873-file-constitutiveact_en.pdf. 
61 Id. 
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B.  Realist Approach 

 
Until Wilson's presidency, United States’ practice prior to 

extending recognition to any government was to avoid the question of 

legitimacy and instead focus on effectiveness and evidence of popular 

consent, as expressed through, for example, free elections.62 Secretary of 

State Thomas Jefferson famously stated in the context of the French 

Revolution, "[i]t accords with our principles to acknowledge any 

government to be rightful which is formed by the will of the people, 

substantially declared."63 However, Jefferson added that in in certain 

instances he would deal with a "government de facto.”64 Jefferson has 

been declared a pioneer of "de factoism,” and it may be argued that this 

approach toward recognition of governments is rooted in realism.65 

During the 19th century, the United States largely followed this approach.  

As an example, “despite many military coups and dictatorial 

governments established in Mexico between 1823 and 1860, clearly not 

based on the free will of the people, the United States withdrew its 

diplomatic representatives from Mexico City only three times,” and that 

for only short periods.66 

 

Wilson’s legitimacy-based approach to recognition of 

governments, which was sparingly used by subsequent administrations 

in the 1920s, 1930s, and 1940s, as described above, could be seen as an 

interlude in the otherwise consistent policy of realism or de factoism. In 

fact, the realist approach toward recognition permeated through multiple 

 
62 Keating, supra note 33.   
63 See, e.g., Thomas Jefferson, a Revolutionary World, LIBRARY OF CONGRESS  

https://www.loc.gov/exhibits/jefferson/jeffworld.html (last visited Mar. 25, 2022). 
64 Id. 
65 Some scholars have argued that de factoism is a separate approach to recognition 

of governments. “De factoism to a large extent asserts the same principles as the effective 

control doctrine, and the two widely overlap. However, de factoism proposes to eradicate 

the recognition of governments, and reserve recognition for States.”  Schuit, supra note 3, 
at 393. This doctrine was specifically codified by Mexico, after which it became known 

as the Estrada Doctrine. The Mexican government issued a formal declaration to this 

effect in 1931: “…. The Mexican government is issuing no declaration in the sense of 

grants of recognition, since that nation considers that such course is an insulting practice 

and one which, in addition to the facts that it offends the sovereignty of other nations, 
implies that judgment of some sort may be passed upon the internal affairs of those 

nations by other governments….” See Marjorie Millace Whiteman, Digest of 

International Law, Vol 2, at 85, citing LV Boletin Oficial de la Secretaria de Relaciones 

Exteriores, Estados Unidos Mexicanos (Sept. 1930, No. 9), p. 9).  For the purposes of this 

Article, realism and de factoism will be analyzed in the same manner as they largely 
overlap and as they both reject the application of any legitimacy-based criteria to 

recognition.   
66 See American Foreign Relations, supra note 39.   
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United States’ presidential administrations following the Wilson era.67 

“In 1930, Secretary of State Henry L. Stimson agreed that subsequent 

legitimation by constitutional methods would warrant the recognition of 

a new government—even if such a government came to power through 

extra-constitutional means.”68 In fact, during the same year, the United 

States recognized new governments in Argentina, Bolivia, and Peru on a 

de facto basis; in 1932, the United States recognized a new government 

in Chile.  In order to issue such formal recognition, all “ Stimson required 

was that a new government furnish evidence “that it is in control of the 

country and that there is no active resistance to it.”69 He suggested, 

however, that each government “hold in due course elections to 

regularize its status.”70 Stimson thus adhered to the realist principle of 

recognition based simply upon the effectiveness of a government, 

thereby repudiating the Wilson policy of moralism.71 In the more recent 

years, the United States has followed such a realist policy of recognition 

and has recognized leaders who came into power through military coups 

or other extra-constitutional means. In 1999, the United States 

recognized the Musharraf military coup, which overthrew Pakistan’s 

democratically-elected government.72 And in the late 1990’s, the United 

States was one of a handful of states which officially recognized the first 

Taliban regime as the official government of Afghanistan, despite the 

regime’s lack of rule-of-law based legitimacy.73 
 

Recognition of governments can become more complicated 

when there are multiple leaders or groups within a country claiming to 

be the legitimate government. Thus, in the more recent decades, United 
States’ leaders have mostly tried to avoid getting involved in recognition 

battles in countries where competing factions might be seeking 

legitimacy.74 “Instead, the United States typically avoids taking the lead 

in recognition, waiting for the domestic politics to play out or for 

regional bodies, such as the Organization of American States, to resolve 

 
67 See id.  
68 Id. 
69 Id.  
70 Id. 
71 See id.  
72 See, e.g., Caroline Wadhams & Brian Katulis, Musharraf’s Resignation Creates 

an Opening for U.S. Policy, AMERICAN PROGRESS (Aug. 18, 2008), 

https://www.americanprogress.org/article/musharrafs-resignation-creates-an-opening-for-

u-s-policy/. 
73 Ben Saul, “Recognition” and the Taliban’s International Legal Status, INT’L 

CTR. FOR COUNTER-TERRORISM (Dec. 15, 2021), https://icct.nl/publication/recognition-
talibans-international-legal-status/. 

74 Joshua Keating, Foreign Policy: Who Is In Charge Here? NPR (Apr. 15, 2010), 

https://www.npr.org/templates/story/story.php?storyId=126011690. 
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the crisis before deciding whether to confer legitimacy on the new 

government.”75 For example, in the case of Honduras, “the United States 

followed the lead of other Latin American countries in deeming Zelaya’s 

ouster illegitimate.”76 Another example, in 2010, when Kyrgyz President 

Kurmanbek Bakiyev announced that he would resign, one week after 

being forced to flee the capital amid a bloody uprising, the U.S. Embassy 

in Kyrgizstan announced that it had no plans to help Mr. Bakiyev.77 

Shortly thereafter, then-Secretary of State Hillary Clinton announced 

that she had already spoken with the country’s new leader to “support 

the efforts of the Kyrgyz administration.”78 Additionally, in the most 

recent cases of Afghanistan, post-Taliban takeover, and Sudan, post-

military coup, the United States seems to have adopted a wait-and-see 

approach, where it has refused to explicitly recognize the new regime 

while implicitly recognizing such new regimes’ effective control over 

the given territory.79  
  
Regarding the Afghanistan situation, the United States can also 

condition recognition on the new regime’s promise to satisfy certain 

conditions; for example, the respect of human rights norms.80 It may be 

argued that the wait-and-see attitude toward recognition is also rooted in 

realism. In these situations, the United States has preferred to wait until 

the governance situation is resolved so that it can then recognize the 

leader who is de facto in control. In other words, because in some of 

these conflicts no particular leader exercises effective control, the United 

States adopts a neutral attitude, based in realism, until a leader or a group 

establishes such control and can then be recognized as legitimate.   
 

In sum, as the discussion above demonstrates, the United States 

has followed both a legitimacy-based as well as a realist approach 

throughout history. In addition, the United States has at times adopted a 

“neutral” attitude where it has waited for other states or organizations 

lead the recognition efforts of a new leader in post-coup settings, or a 

wait-and-see attitude of refusing to explicitly engage in recognition or 

 
75 Id. 
76 Id. 
77 Keating, supra note 33.   
78 Id.   
79 The United States has explicitly condemned the military coup in Sudan and has 

withheld financial assistance; the United States has also chosen to not formally recognize 

the new military regime. See Matthew Lee, US Condemns Sudan Coup, Suspends $700 

Million in Aid, AP NEWS (Oct. 25, 2021), https://apnews.com/article/middle-east-africa-

sudan-khartoum-96e7b33b6e1045fce01189e81b36814a. 
80 For an analysis of the U.S. recognition practice vis-à-vis the Taliban regime in 

Afghanistan, see, e.g., Tess Bridgeman & Ryan Goodman, Expert Backgrounder: 

Recognition and the Taliban, JUST SECURITY (Aug. 17, 2021), 

https://www.justsecurity.org/77794/expert-backgrounder-recognition-and-the-taliban/. 
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non-recognition vis-à-vis a post-coup or post-conflict leader. The 

following section will discuss the concept of recognition of borders, and 

it will attempt to distinguish between this concept and that of recognition 

of states and governments. This section will then focus on the United 

States’ practice of recognition of borders to determine whether this 

practice aligns itself with the realist approach to the recognition of 

governments.   

 
IV.  RECOGNITION OF BORDERS: THE ISRAELI-ARAB CONFLICT 

 
Border issues and disputes are difficult to resolve. International 

law does not contain a clear set of norms for determining state 

sovereignty over territory in the face of competing factual claims.81 As 

with recognition of governments, states as well as the international 

community, through its organizations, are at liberty to choose to 

recognize borders.   
 

The concept of recognized borders refers to borders which are 

legitimized by the international community. Such recognition of border 

can occur through a mutual agreement on permanent borders between 

two or more states (sharing the relevant border) through: (1) an approval 

of the international community via an explicit resolution or via a binding 

ruling by the International Court of Justice (ICJ); or (2) through reference 

to the existence of a historical boundary line.82 Throughout history, states 

have engaged in different methods of resolving border dispute, which 

have often resulted in the official recognition of such negotiated borders. 

The ICJ has ruled over territorial disputes in at least fourteen cases; in 

most of these cases, the relevant states submitted the dispute to the world 

court for resolution, and the court’s ruling was peacefully 

implemented.83 Thus, it may be argued that the ICJ has played a crucial 

role in recognizing state sovereignty over particular territory and specific 

borders. The Permanent Court of Arbitration has also played a prominent 

role in resolving territorial disputes, thereby implicitly legitimizing 

borders. In a relatively recent example, the Court presided over the Abyei 

dispute, opposing Sudan and the Sudan People’s Liberation 

Movement.84   

 
81 Approaches to Solving Territorial Conflicts, THE CARTER CENTER (May 2010), 

https://www.cartercenter.org/resources/pdfs/news/peace_publications/conflict_resolution/

solving_territorial_conflicts.pdf.   
82 See generally id. 
83 Id. at 4-19 (discussing the fourteen ICJ cases, involving territorial disputes, at 

length).   
84 Id. at 11. 
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In some instances, states have negotiated and arbitrated 

territorial disputes on an ad hoc basis, often with the help of other, so-

called guarantor nations. The location of the inter-entity border, between 

the Bosniak-Croat Federation and the Republika Srpska, two regions 

established within the then newly-created state of Bosnia-Herzegovina, 

was resolved through the Brcko Arbitration, an arbitral panel set up 

through the Dayton Peace Agreement.85 The ad hoc arbitral panel’s 

ruling has contributed toward a legitimization of this internal boundary 

and the prevention of further conflict.86 Peru and Ecuador negotiated and 

arbitrated a border disputed under the so-called Rio Protocol, a 1942 

treaty entered into by the disputants as well as four “friendly powers”—

Argentina, Brazil, Chile, and the United States—acting as guarantors.87 

This territorial dispute was ultimately resolved in 1998 with the signing 

of the Brasilia Agreements, through the help of the guarantor nations and 

with reference to the Rio Protocol.88 Argentina and Chile negotiated a 

maritime territorial dispute over the Beagle Channel with the help of the 

Holy See and Pope John Paul II.89   
 

The United Nations also has played a key role in mediating state 

border disputes. For example, “in 2006, with facilitation by then U.N. 

Secretary-General Kofi Annan, Cameron and Nigeria signed an 

agreement on implementation of the ICJ 2002 decision recognizing 

Cameroonian sovereignty over the Bokassi Peninsula and other 

contested areas.”90 In addition to the above-mentioned processes for 

resolving territorial disputes and determining boundaries, states are also 

free to engage in their own border recognition practices.91 Thus, as this 
section will discuss below, while the international community may adopt 

a particular stance toward a specific border, other states, like the United 

States, can depart therefrom and reach a different border recognition 

decision.   
 

Recognition of borders is theoretically a separate concept from 

the recognition of states or recognition of governments.92 However, in 

 
85 Id. at 27. 
86 Approaches to Solving Territorial Conflicts, supra note 81, at 27-29. 
87 Id. at 18 (discussing the Peru-Ecuador territorial dispute).   
88 Id. at 20-21. 
89 Id. at 23-24.  
90 Id. at 26.  
91 The ability to recognize borders is one of the attributes of state sovereignty. For 

a full discussion of statehood, recognition, and sovereignty, see JAMES CRAWFORD, THE 

CREATION OF STATES IN INTERNATIONAL LAW 139-140 (2nd ed. 2006). 
92 See Beth A. Simmons, Borders Rules, FAC. SCHOL. AT PENN LAW, 2019, at 1, 7-

8, 20-22, 41-42; Harvey Starr, International Borders: What They Are, What They Mean, 

and Why We Should Care, 26 SAIS REV., no. 1, Winter-Spring 2006, at 3, 4-6, 8-9. 
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practice this concept is closely linked to recognition of states and 

governments. In fact, one of the fundamental elements of statehood is 

territory—delineated by borders—and it can be argued that the 

recognition of a new state implies the recognition of its borders.93 When 

the United States decided to recognize Kosovo and South Sudan as new 

states, it may be argued that the United States also implicitly 

acknowledged their new borders as legitimate.94 In addition, recognition 

of borders is linked to recognition of governments. If the United States 

chooses to recognize the new Taliban regime as the legitimate ruler of 

Afghanistan, the United States will be implicitly acknowledging the 

Taliban rule over the country’s borders, thereby legitimizing such 

borders. These recognition practices are most complex in situations of 

conflict, such as the one opposing Israel and Palestine.   
 

The United States has been a strong supporter of Israel.95 

However, multiple U.S. administrations have proposed road maps for a 

peace process that would result in two states, one Israeli and one 

Palestinian. Over time, and throughout different U.S. administrations, 

the United States has attempted to broker peace between Israel and the 

Palestinian Authority without explicitly providing support for specific 

borders or territory for either side; it theoretically supports the two-state 

solution.96 Nonetheless, the United States sided with Israel during the 

1973 conflict, opposing Israel and its Arab neighbors attempting, among 

other aims, to reclaim territory lost to Israel in the 1967 war.97 Moreover, 

the United States has used its veto power in the United Nations Security 

Council to block resolutions condemning the Israeli building of 
settlements in the West Bank.98 Thus, although the United States has 

 
93 The four criteria of statehood are derived from the Montevideo Convention on 

the Rights and Duties of States, which posits in Article 1: “The state as a person of 

international law should possess the following qualifications: (a) a permanent population; 

(b) a defined territory; (c) government; and (d) capacity to enter into relations with the 

other states.” Montevideo Convention on the Rights and Duties of States, art. 1, opened 

for signature Dec. 26, 1933, 165 L.N.T.S. 19 (entered into force Dec. 26, 1934).  
94 Although the United States has not taken a formal position on the borders of 

Kosovo or South Sudan, it may be argued that by recognizing these entities as states, the 

United States has also recognized their specific territories.   
95 U.S. Relations With Israel, U.S. DEPARTMENT OF STATE, (Jan. 20, 2021), 

https://www.state.gov/u-s-relations-with-israel/. 
96 See Kali Robinson, What Is U.S. Policy on the Israeli-Palestinian Conflict?, 

COUNCIL ON FOREIGN RELS. (May 17, 2021), https://www.cfr.org/backgrounder/what-us-

policy-israeli-palestinian-conflict. 
97 Id.  
98 Id. (noting that since 1970, the United States has consistently used its veto 

power to block resolutions censuring Israel, and that, since 1980, the United States has 

allowed the Security Council to condemn Israel for its settlement construction only once, 

in 2016, when the United States abstained from voting).   
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attempted to appear to support the two-state solution, it has also 

implicitly supported Israeli claims of territorial control over Gaza and 

the West Bank.   
 

It can be argued that the United States policy toward the Israeli-

Palestinian conflict changed explicitly under the Trump Administration. 

President Trump distanced himself from the two-state solution by 

implementing a series of controversial policies regarding various 

components of the conflicts: the Trump Administration mediated the so-

called Abraham Accords, and it recognized Jerusalem as Israel’s capital 

as well as Israeli sovereignty over Golan Heights. 
 

First, in August 2020, the Trump Administration mediated an 

agreement between Israel and the United Arab Emirates, known as the 

Abraham Accords, in which the two countries pledged to begin 

normalizing ties; Bahrain, Sudan, and Morocco later announced similar 

U.S.-brokered deals.99 The case of Morocco is particularly interesting for 

the purpose of recognition, as it implicated United States’ recognition 

practices toward both Israel as well as toward the disputed territory of 

Western Sahara. On December 10, 2020, the Trump Administration 

announced that Morocco would join the Abraham Accords and begin to 

normalize relations with Israel.100 The Moroccan government agreed to 

“resume diplomatic relations as soon as possible” and to reopen liaison 

offices with Israel that had been closed since 2000.101 At the same time, 

President Trump announced that the United States would recognize 

Moroccan sovereignty over Western Sahara, a territory disputed between 

Morocco and Mauritania.102 President Trump's proclamation recognizing 

Morocco's sovereignty over Western Sahara stated, in part: 
 

[A]s of today, the United States recognizes Moroccan 

sovereignty over the entire Western Sahara territory 

and reaffirms its support for Morocco's serious, 

credible, and realistic autonomy proposal as the only 

basis for a just and lasting solution to the dispute over 

the Western Sahara territory. The United States 

 
99 Steven A. Cook, What’s Behind the New Israel- UAE Peace Deal?, COUNCIL ON 

FOREIGN RELS. (Aug. 17, 2020), https://www.cfr.org/in-brief/whats-behind-new-israel-
uae-peace-deal. 

100 Michele Kelemen, Morocco Agrees to Joint Trump Administration’s Abraham 

Accords, NPR (Dec. 10, 2020), https://www.npr.org/2020/12/10/945136662/morocco-

agrees-to-join-trump-administrations-abraham-accords. 
101 Lara Jakes et al., Morocco Joins List of Arab Nations to Begin Normalizing 

Relations With Israel, N.Y. TIMES (Dec. 20, 2020), 

https://www.nytimes.com/2020/12/10/world/middleeast/israel-morocco-trump.html. 
102 Id. 



84 GEO. MASON INT’L LJ. [VOL. 13:2 

believes that an independent Sahrawi State is not a 

realistic option for resolving the conflict and that 

genuine autonomy under Moroccan sovereignty is the 

only feasible solution.103 
  

While the United States did not expressly address how its recognition 

was consistent with international law on self-determination, the White 

House clarified in a subsequent statement that that U.S. recognition of 

Moroccan sovereignty still “leaves room for a negotiated solution and 

the United States remains committed to working with Morocco, the 

Polisario, and all involved regional and international actors to support 

the necessary work ahead and create a more peaceful and prosperous 

region.”104 Furthermore, it emphasized that “President Trump urges all 

parties to constructively engage with the United Nations and consider 

creative and genuine ways to move the peace process forward.”105 This 

move by the Trump Administration underscored a realist approach 

toward recognition of borders in both Israel and Western 

Sahara/Morocco. The Trump Administration acknowledged Moroccan 

sovereignty over Western Sahara as the only “just and lasting solution,” 

thereby demonstrating its own realist view of recognition.106   
 

At the same time, the Trump Administration enticed Morocco 

into also embracing a realist approach toward recognition of Israel and 

its post-1973 borders.107 “Opponents of [such] normalization say these 

moves betray the Palestinian cause, as the 2002 Arab Peace Initiative 

stipulates that Arab League members will establish relations with Israel 

only after the creation of a Palestinian state, among other 

conditions.”108 Although the United States was not a member of the 2002 

Arab Peace Initiative, the United States’ formal policy had always been 

to promote the two-state solution and the United States had not, until the 

 
103 Proclamation No. 10126, 85 Fed. Reg. 81329 (Dec. 15, 2020); see generally R. 

Joseph Huddleston, Harshana Ghoorhoo, & Daniela A. Maquera Sardon,  Biden Can 

Backtrack on Trump’s Move in Western Sahara, FOREIGN POLICY (Jan. 9, 2021), 
https://foreignpolicy.com/2021/01/09/biden-can-backtrack-on-trumps-move-in-western-

sahara/.  
104 President Donald J. Trump Has Brokered Peace Between Israel and the 

Kingdom of Morocco, TRUMP WHITE HOUSE ARCHIVES (Dec. 11, 2020), 

https://trumpwhitehouse.archives.gov/briefings-statements/president-donald-j-trump-
brokered-peace-israel-kingdom-morocco/. 

105 Id. 
106 Proclamation No. 10126, 85 Fed. Reg. 81329 (Dec. 15, 2020). 
107 Marina Ottaway, As a Parting Gift to Israel, the Trump Administration Pushes 

Sudan and Morocco to Recognize Israel, WILSON CENTER (Dec. 17, 2020), 
https://www.wilsoncenter.org/article/parting-gift-israel-trump-administration-pushes-

sudan-and-morocco-recognize-israel. 
108 See Robinson, supra note 96.   
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Trump Administration, undertaken formal initiatives to entice Arab 

States to normalize relations with Israel prior to the negotiation of a two-

state solution.109 Thus, it may be argued that these normalization 

agreements reflected the Trump Administration’s implicit departure 

from the United States’ adherence to the two-state solution as well as the 

Administration’s acknowledgement of borders as they existed post-1967 

and 1973 conflicts. It may also be argued that these normalization 

agreements further underscore the Trump Administration’s realist policy 

toward recognition of borders in the context of the Israeli-Palestinian 

conflict.110   
 

Second, President Trump officially granted U.S. recognition of 

the Golan Heights as Israeli territory in 2019—another dramatic shift 

from decades of U.S. policy.111 The Golan Heights is located about 60km 

(40 miles) south-west of the Syrian capital, Damascus, and it covers 

about 1,000 sq km (400 sq miles).112 Israel seized most of the Golan 

Heights from Syria in the closing stages of the 1967 Middle East war.113 

In 1973, Israel thwarted a Syrian attempt to retake the region.114 The two 

countries negotiated a disengagement plan the following year that 

involved the creation of a 70km-long (44-mile) demilitarized zone 

patrolled by a United Nations observer force.115 However, Israel and 

Syria remained technically in a state of war. In 1981, Israel formally 

annexed the Golan Heights through the passage of domestic 

legislation.116  This move was not recognized internationally; in fact, 

 
109 See id. 
110 For a discussion of the U.S. role in encouraging Arab states to normalize 

relations with Israel under the Trump Administration, see Mohammed Ayoob, Why Arab 

States are Recognizing Israel, THE STRATEGIST (Dec. 14, 2020), 

https://www.aspistrategist.org.au/why-arab-states-are-recognising-israel/; see also 
Robinson, supra note 96.   

111 See Romo, supra note 1. 
112 Golan Heights: Why it matters to US, Israel and Syria, DW, 

https://www.dw.com/en/golan-heights-why-it-matters-to-us-israel-and-syria/a-48019484 

(last visited March 9, 2022). 
113 Quigley, supra note 1.  
114 Emanuel Miller, The Golan Heights: A Brief History, HONEST REPORTING 

(June 18,2019), https://honestreporting.com/golan-heights-brief-

history/?gclid=Cj0KCQiAjJOQBhCkARIsAEKMtO10BML_iWBAr2fzcfSTfNLQo06_ 

5xrlUzkirfhUpCzWkW7i8abhlRAaAnLhEALw_wcB.  
115 See Frederic Hof, The Golan Heights: Avoiding an Unforced Error, ATLANTIC 

COUNCIL (July 20, 2018), https://www.atlanticcouncil.org/blogs/syriasource/the-golan-

heights-avoiding-an-unforced-error/; see also UNDOF Fact Sheet, UNITED NATIONS 

PEACEKEEPING, https://peacekeeping.un.org/en/mission/undof (last visited Mar. 25, 

2022) (noting that the United Nations Disengagement Observer Force (UNDOF) was 
established in 1974 through Security Council Resolution 350, and that UNDOF has 

remained in the area to maintain the ceasefire between Syria and Israel since then).   
116 Miller, supra note 114. 
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United Nations Security Council Resolution 497, adopted in the same 

year, declared the Israeli annexation of Golan Heights “null and void and 

without international effect.”117 The international community remained 

united in its stance not to extend recognition to the Israeli claim of legal 

sovereignty over Golan Heights.118 In 2019, the United States became 

the first country to recognize Israeli rather than Syrian sovereignty over 

the Golan Heights.119 It may be argued that this move by the Trump 

Administration also reflects a realist policy toward recognition of 

borders, as Israel has, de facto, exercised effective control over the Golan 

Heights region since 1967. 
 

Third, and most strikingly, the Trump Administration officially 

recognized Jerusalem as the capital of Israel, thereby recognizing Israeli 

sovereignty over this city, and thereby, repudiating decades-long U.S. 

policy of neutrality toward the status of Jerusalem.120 The status of 

Jerusalem has been the subject of controversy since the 1940s.121 When 

the United Nations General Assembly voted to recommend dividing 

British-controlled Palestine into separate Arab and Jewish states in 1947, 

it set aside the city of Jerusalem, as well as surrounding areas, as a corpus 

separatum, or separate body, recognizing its shared religious 

significance for Christians, Jews, and Muslims.122 Following the 1948 

Arab-Israeli War, hundreds of thousands of Palestinians were displaced 

from their home and resettled in East Jerusalem and the West Bank, 

which came under Jordanian control pursuant to a 1949 armistice, 

establishing the so-called “green line”—a line of demarcation between 

the new Israeli state and territories under Jordan’s control.123 The newly-
created state of Israel set up its government in the western half of 

Jerusalem and later captured East Jerusalem from Jordan during the 1967 

Six-Day War.124 Post-1967, Israel de facto annexed Jerusalem and the 

 
117 S.C. Res. 497 (Dec. 17, 1981). 
118 Miller, supra note 114. 
119 Quigley, supra note 1.   
120 Zachary Laub, What’s At Stake With the U.S. Recognition of Jerusalem, 

COUNCIL ON FOREIGN RELS. (Dec. 6, 2017), https://www.cfr.org/backgrounder/whats-

stake-us-recognition-jerusalem.  
121 Id. 
122 See Robinson, supra note 96.   
123 Dan Murphy, How East Jerusalem Went From Jordanian to Israeli to Disputed 

Control, CHRISTIAN SCIENCE MONITOR (Aug. 5, 2009), 

https://www.csmonitor.com/World/Global-News/2009/0805/how-east-jerusalem-went-

from-jordanian-to-israeli-to-disputed-control. 
124 Id.; see also Abraham Rabinovich, Six Day War: When Israel Reclaimed 

Jerusalem, Its Eternal Capital, JERUSALEM POST (June 4, 2021), 

https://www.jpost.com/arab-israeli-conflict/six-day-war-when-israel-reclaimed-

jerusalem-its-eternal-capital-670067.  
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neighboring Palestinian municipalities.125 During the 1993 Oslo 

Accords, Israel and the Palestinian Liberation Organization left the status 

of Jerusalem unresolved, and after Oslo, both parties continued to claim 

Jerusalem as their respective capital.126  For decades, the United States, 

as well as other countries, kept their embassies outside of Jerusalem in 

order not to preempt a future peace accord.127 This long-standing United 

States’ policy was reversed in 2017 when the Trump Administration 

announced that it would recognize Jerusalem as Israel’s capital, and 

when it relocated the U.S. Embassy from Tel Aviv to Jerusalem.128   
 

The Biden Administration has reversed some of the Trump-era 

policies but has left others in place, including President Trump’s decision 

to recognize Jerusalem as Israeli capital as well as Israeli sovereignty 

over Golan Heights. President Biden has stated that he will continue the 

nearly two decades of U.S. support for a two-state solution, which calls 

for separate Israeli and Palestinian states with borders resembling those 

that existed before the 1967 war; this territory includes the Gaza Strip, 

the West Bank, and parts of East Jerusalem.129 According to the U.S. 

State Department webpage, “[s]upporting a negotiated two-state solution 

will continue to be a core U.S. policy objective.”130 However, the Biden 

Administration has also left the recognition of Golan Heights as Israeli 

territory in place. Secretary of State, Antony Blinken, has stated that 

security in Golan Heights remains of utmost importance to Israel and that 

if the situation in Syria were to change, the United States would take 

 
125 Murphy, supra note 123.  
126 Ziad AbuZayyad, Israel and Palestine – Last Chance for the Bilateral Process, 

PALESTINE-ISRAEL JOURNAL (2014), https://pij.org/articles/1536/israel-and-palestine--
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127 Laub, supra note 120.  
128 Id.  
129 Robinson, supra note 96.  The United States Congress passed the so-called 

Jerusalem Embassy Act in 1995; the Act had enjoyed overwhelming Senate and House of 

Representatives bipartisan support and had set the deadline of Mary 31, 1999 for the 
United States to move its embassy to Jerusalem. However, Presidents Clinton, George W. 

Bush, and Obama had delayed the move by exercising a presidential waiver on national 

security grounds, available within the Act. See Upholding the 1995 Jerusalem Embassy 

Law Act Would Prevent Biden from Instituting Consulate in Jerusalem for Palestinians, 

GOVTRACK INSIDER (Dec. 29, 2021),  https://govtrackinsider.com/upholding-the-1995-
jerusalem-embassy-law-act-would-prevent-biden-from-instituting-consulate-in-

836f3edbb1e1; see also Jerusalem Embassy Act of 1995, Pub. L. 104-45, § 3, 109 Stat. 

398 (1995) (“Beginning on October 1, 1998, the President may suspend the limitation set 

forth in section 3(b) for a period of six months if he determines and reports to Congress 

in advance that such suspension is necessary to protect the national security interests of 
the United States.”). 

130 U.S. Relations With Palestinian Territories, U.S. DEPARTMENT OF STATE (June 

11, 2021), https://www.state.gov/u-s-relations-with-palestinian-territories/.  
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another look at the issue of sovereignty over Golan.131 In a June 2021 

Tweet, the U.S. State Department confirmed that its policy vis-à-vis 

Golan Heights has not changed—in other words, the United States 

continues to recognize this region as part of Israel’s territory.132  
 

Moreover, the Biden Administration has not reversed the 

Trump-era recognition of Jerusalem as the capital of Israel.133 It may be 

argued that the Trump Administration, as confirmed by the Biden 

Administration, has implicitly adopted a realist approach toward 

recognition of borders, by acknowledging the factual situation (Israel has 

had control over the Golan Heights and Jerusalem since the 1967 War) 

as legitimate and legal. While the U.S. recognition of governments 

practice seems to have shifted between a realist and a legitimacy-based 

approach, the approach toward recognition of borders seems more firmly 

rooted in a realist approach. By the same token, it can be argued that the 

U.S. recognition practices, whether toward governments or borders, is 

not normatively rooted in either legitimacy or realism, but that it is 

instead driven by a foreign policy rooted in politics, pragmatism, and 

American interests. The following section will discuss American 

recognition practice as focused on political self-interest as opposed to 

normative criteria.   

 
V.  UNITED STATES’ RECOGNITION PRACTICE: LEGITIMACY, 

 REALISM, OR PRAGMATISM?  

 
As the discussion above demonstrates, the United States has 

used both the legitimacy-based as well as the realist approach toward 

recognition of governments. In the case of recognition of borders, 

specifically in the context of the Israeli-Arab conflict, the United States 

seems to have shifted from a legitimacy-based approach, used between 

1967 and the Trump Administration, toward a realist approach, adopted 

by the Trump Administration and confirmed by the Biden 

Administration. However, it is this Article’s conclusion that these 

different recognition practices are not rooted in particular allegiances to 

legitimacy or realism, but are instead a direct reflection of pragmatism 

and of the United States’ foreign policy toward a country or toward a 

particular region. If the United States ascribed consistently to legitimacy-

based recognition practices, it would not have recognized various 

Mexican as well as South American leaders in the 19th and 20th 

 
131 See Blinken Stops Short of Endorsing Trump Recognition of Golan Heights as 

Israel, supra note 1.  
132 Quigley, supra note 1.  
133 Robinson, supra note 96.  
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centuries.134 More recently, it would not have recognized the military 

coup’s leaders in Kyrgizstan135 or the forcefully-installed Taliban leaders 

in Afghanistan in the late 1990s.136 If legitimacy mattered and 

constituted consistent American recognition policy, then these regimes 

would have been denied recognition because they seized power through 

illegitimate, extra-constitutional means. Conversely, if realism 

represented the official United States policy on recognition, then a 

regime’s effective control of a country would be the only relevant 

criterion in the United States’ decision on whether to extend recognition 

to that regime. If the United States followed a consistent realist approach, 

it would have extended recognition to Soviet-occupied Baltic states, to 

the communist regime in China, and more recently, to Maduro in 

Venezuela and to the Russian-occupied Crimea.   
 

Following either a legitimacy-based or a realist approach to 

recognition uniformly would pose significant challenges to the United 

States (or to any other country). Adopting a legitimacy-based recognition 

policy may be difficult, as it obligates countries to continue to deal with 

ousted regimes that do not exercise effective control over their respective 

countries. For example, the United States’ recognition of Guaido137 as 

the legitimate leader of Venezuela seemingly obligates the United States 

to engage in diplomacy with Guaido, although the latter has no real 

control or sovereignty over anything in Venezuela. Conversely, this also 

signifies that the United States cannot engage on the diplomatic level 

with those actually in charge in Venezuela. Additionally, ascribing to a 

realist approach to recognition poses serious issues as it may legitimize 
heinous or aggressive regimes. For example, a true realist approach 

toward recognition of governments would signify recognizing the 

Russian government in Crimea as legitimate, the new Taliban regime in 

Afghanistan, and the extra-constitutional military leadership in Sudan. 

In other words, realism would tie American diplomacy to heinous 

regimes and potentially encourage extra-constitutional seizures of 

power. Thus, it may be argued that the United States has adopted a 

pragmatic policy on recognition, which combines legitimacy and realism 

depending on the desirability of recognizing a particular regime.  
 

 
134 See generally Michael Gobat, The Invention of Latin America: A Transnational 

History of Anti-Imperialism, Democracy, and Race, 118.5 AM. HIST. R. 1345 (NOV. 2, 

2013); Joshua Keating, How Does the U.S. Decide Which Governments to Recognize?, 

FOREIGN POLICY (Apr. 13, 2010), https://foreignpolicy.com/2010/04/13/how-does-the-u-

s-decide-which-governments-to-recognize/. 
135 Keating, supra note 33.   
136 Saul, supra note 73.  
137 Anderson, What Does It Mean for the United States to Recognize Juan Guaido 

as Venezuela’s President?, supra note 10.  
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This pragmatic view of recognition is firmly rooted in 

American foreign policy: determining whether to legitimize a regime 

depends on whether doing so is consistent with American interests in that 

country or in that region. It is this Article’s conclusion that pragmatism 

has also been the determining factor in border recognition practices, as 

demonstrated by the case of Israel-Arab. As argued above, the United 

States has been a consistent supporter of Israel; official American policy 

toward Israel proclaims that “Israel is a great partner to the United States, 

and Israel has no greater friend than the United States,” and that “[t]he 

unbreakable bond between our two countries has never been stronger.”138 

It is thus not surprising that the United States would adopt a recognition 

policy favorable to Israel, regardless of the legitimacy of Israel’s 

sovereignty claim over the Golan Heights or over Jerusalem.  
 

 Similarly, the United States had recognized the Musharraf 

regime in Pakistan, despite the regime’s extra-constitutional seizure of 

power, as American regional foreign policy at the time appeared linked 

to an implicit allegiance with the military leadership in Pakistan.139 

These two realist recognition policies were rooted in a pragmatic and a 

foreign-policy driven version thereof, not in a normative claim of realism 

as the official general recognition policy. Conversely, the United States 

has refused to apply the same type of realism to other situations, such as 

in Crimea,140 in Afghanistan in 2021,141 or in Sudan,142 as recognition of 

these regimes did not coincide with American foreign policy interests. 

These refusals to extend recognition are not rooted in a normative 

legitimacy-based approach to recognition but are instead reflections of 
American self-interest and foreign policies.   

 

It is not this Article’s contention that this pragmatic and foreign 

policy-based approach to recognition embraced by the United States is 

somehow undesirable. It even may be argued that recognition is 

inherently a political act, driven by self-interested politics of the 

recognizing state, and that this type of pragmatic recognition, combining 

both realist and legitimacy-based approaches, produces the most 

desirable outcomes. The United States can, by adopting this approach, 

choose to legitimize Israeli borders, while denying the same type of 

border recognition to Russia. Moreover, the United States can also adopt 

a wait-and-see attitude in situations where competing individuals and 

groups assert sovereignty claims and recognizing one over the other is 

 
138 U.S. Relations With Israel, supra note 95.    
139 Wadhams and Katulis, supra note 72.  
140 Bureau of European and Eurasian Affairs, supra note 50.  
141 Bridgeman & Ryan Goodman, supra note 80.  
142 Lee, supra note 79. 
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not aligned with American interests. However, it is this Article’s 

conclusion that no normative claims can be discerned about United 

States’ recognition practices. Although the Trump Administration 

recognition policy seemed more squarely rooted in realism, such realism 

was closely aligned with American foreign policy interests and applied 

to Israel, one of American closest allies. Thus, this Article concludes that 

government and border recognition practices of the United States, 

throughout the various American presidential administrations, are not 

realist or legitimacy-based; instead, they coincide with United States’ 

geo-political and foreign policy interests.   

 
VI.  CONCLUSION 

 
Recognition is a contested area of international law; different 

states have ascribed to different recognition practices and have held 

different views. As this Article analyzed above, the United States has 

used both a realist as well as a legitimacy-based approach toward 

recognition of governments and recognition of borders. Throughout its 

history, the United States has extended recognition to illegitimate 

regimes because they have had effective control over their respective 

territories; nonetheless, the United States has also denied recognition in 

other instances to governments which had asserted territorial control 

citing legitimacy. In the case of the Israeli-Arab conflict, the United 

States has mostly used a realist approach, acknowledging and 

legitimizing Israel’s de facto control over the Golan Heights and 

Jerusalem. It is this Article’s conclusion that the United States’ 

recognition practice is not rooted in any normative values, but that it is 

instead a reflection of American foreign policy, rooted in pragmatism, 

and of American political interest in a specific country or region. 

Recognition remains a political and self-interested act rather than a 

normative or legal judgment regarding the recognized or unrecognized 

regime.   
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FROM TAHRIR SQUARE TO THE ICC: PROSECUTING CRIMES 

COMMITTED AGAINST IRAQI CIVILIANS DURING IRAQ’S OCTOBER 

2019 REVOLUTION  

 

Sally Alghazali*  

 

I.  INTRODUCTION 

 
 In a country where the rule of law is futile, do human rights 

violators hold a get-out-of-jail-free card? To many, it may not come as a 

surprise that the level of accountability in a war-infested country, like 

Iraq, is minimal to none, whether it is accountability for corrupt 

behaviors as government officials or accountability for individual crimes 

as people of the society. But when civilians peacefully demonstrate 

against their government and are killed as a result, who, if any, can hold 

the government accountable for their deaths? 
 

On October 1, 2019, the Iraqi people took the streets of 

Baghdad and the southern region of Iraq to peacefully demonstrate1 

against the endemic government corruption that infested the country 

since the 2003 US-led invasion2—an event that many perceived as an 

unparalleled uprising, leading to the name the Iraqi October Revolution.3 

The people demanded an end to the corruption that allowed persistent 

foreign interference, specifically Iranian, in the country's domestic 

affairs and stripped away people’s basic right to an adequate standard of 

 
* George Mason University Antonin Scalia Law School, J.D., May 2022; Georgia 

State University, B.S. Public Policy, summa cum laude, May 2019. With special thanks 

to the International Law Journal editorial team. I dedicate this work to all the brave 

Iraqis who lost their lives fighting for justice and to all those back home still dreaming of 

a better life.  
1 See Nonviolent Popular Protests Erupt Again in Iraq, IRAQI CIVIL SOC’Y 

SOLIDARITY INITIATIVE (Oct. 2, 2019), https://www.iraqicivilsociety.org/archives/10580.  
2 See Martin Chulov, Post-War Iraq: ‘Everybody Is Corrupt, From Top To Bottom. 

Including Me.’ THE GUARDIAN (Feb 19, 2016), 

https://www.theguardian.com/world/2016/feb/19/post-war-iraq-corruption-oil-prices-

revenues, (“There is a virus here, like Ebola. It is called corruption.”).   
3 Many names have been assigned to the events that took place in October, 

including, “protest,” “demonstrations,” and “the uprising.” This Comment will refer to 

the event as the October 2019 Revolution (aka Tishreen Revolution in Arabic) because of 

“its connotation of radical political change at great cost and sacrifice.” The word 

revolution in Arabic translated to thawrah or Intifada, which means “angry popular 
upheaval.” See Nicole Tung, A Fragile Inheritance: An Iraqi Youth Uprising Against a 

Dire Economy and Foreign Intervention, 96 VA Q. R. 54, 54 (2020), 

http://muse.jhu.edu/article/765300.   
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living.4 Almost every politician who ruled Iraq post-2003 invasion has 

“pillage[d] on public money in the pursuit of power,” leading Iraq to be 

“one of the top five least transparent and most corrupt countries in the 

world.”5    
 

Iraqi civilians wanted an end to this despairing reality. They 

flooded the streets of Iraq to peacefully call for an end to the high 

unemployment rates and the dire public services resulting from this 

corruption.6 Although the protest took place in many regions of the 

country, the biggest demonstration dominated Tahrir Square (Liberation 

Square) in central Baghdad, where protestors “created what the 

government has been unable to [create] since the 2003 US-led invasion 

– a functioning pseudo state.”7 Due to its location at the heart of the 

capital, Tahrir Square became the center of the entire revolution.8 

Thousands of Iraqis marched to the area to express their anger against 

the government.9 Protestors refused to leave Tahrir Square until the 

government answered their demands with a new political agenda.10 Little 

did they know that the government would answer them not with 

promising plans, but with lethal force and tear gas bullets.11  
 

 When the protestors refused to leave Tahrir Square despite the 

violence directed against them, the Iraqi government issued a total 

curfew on all parts of Baghdad and blocked all social media platforms, 

as well as any internet access.12 Still, such extreme measures had little 

effect on deterring the civilians since many remained at Tahrir Square to 

protest the government and call for immediate answers to their 

demands.13 As a response, the Iraqi Security Forces fired live rounds at 

protestors, killing hundreds.14 Additionally, the forces fired tear gas 

 
4 See Rachel Bunyan, Over 300 Killed as Hundreds of Thousands Take Part in 

Iraqi Protests. What’s Behind the Violent Demonstration?, TIME (Nov 13, 2019), 

https://time.com/5723831/iraq-protests/. 
5 Chulov, supra note 2.  
6 See id.; Bunyan, supra note 4. 

7 See Sofia Barbarani, Protesters say Tahrir Square is Everything Iraq is Not, 
ALJAZEERA (Nov. 12, 2019), https://www.aljazeera.com/news/2019/11/12/protesters-say-

tahrir-square-is-everything-iraq-is-not.  
8 Id.  
9 Id.  
10 Id.  
11 See Iraq: Lethal Force Used Against Protesters, HUMAN RIGHTS WATCH (Oct. 

10, 2019), https://www.hrw.org/news/2019/10/10/iraq-lethal-force-used-against-

protesters. 
12 See Iraq Protests: Curfew imposed in Baghdad amid widespread unrest, BBC 

NEWS (Oct. 3, 2019) https://www.bbc.com/news/world-middle-east-49909774. 
13 See Barbarni, supra note 7.  
14 Live Rounds Fired at Deadly Iraq Protests, HUMAN RIGHTS WATCH, 

https://www.hrw.org/the-day-in-human-rights/2019/10/03. 
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cartridges—many targeted directly at the heads of protestors—leaving 

more than 100 dead and over 5,655 injured.15 Not only did their brutal 

actions leave thousands injured, but security forces also attacked medical 

personnel who rushed to Tahrir Square to treat protesters.16 The security 

forces fired on medical workers and their treating tents, which were 

assembled at the center of Tahrir Square, and blocked ambulances from 

entering the area.17 These attacks led to the death of many medics and 

seriously injured protestors who were left untreated.18  
 

 Despite the violence and persistent brutal repression by the 

government, protestors remained at Tahrir Square for more than four 

months while the death toll continued to surge.19 By the end of January 

2020, the death toll exceeded 600, and thousands were seriously 

injured.20  
 

 This Comment discusses the available legal mechanisms that 

can be invoked to hold the Iraqi government accountable for protesters' 

death. This Comment argues that the only way to hold the Iraqi 

government accountable for its crimes against civilians during the 

October 2019 Revolution is at the international level, specifically, 

through the International Criminal Court (ICC).21 Despite exploring the 

jurisdictional power of different prosecution venues at both the domestic 

and international levels, this Comment emphasizes that prosecuting state 

actors for committing violent crimes against civilians can only be 

rightfully and justly accomplished at the international level because Iraq 

has a futile rule of law. Part II will provide an overview of the events 

leading to the revolution and the unrest throughout the protest. It will 

then examine the actors behind the crimes committed against the 

 
15 Iraq: Teargas Cartridges Killing Protesters, HUMAN RIGHTS WATCH (Nov. 8, 

2019), https://www.hrw.org/news/2019/11/08/iraq-teargas-cartridges-killing-protesters. 
16 Iraq: Security Forces Attack Medics Treating Protesters, HUMAN RIGHTS 

WATCH, (Nov. 14, 2019), https://www.hrw.org/news/2019/11/14/iraq-security-forces-

attack-medics-treating-protesters. 
17 Id.  
18 Id. (One medic was hit with a teargas cartridge directly at his chest while in an 

ambulance heading to Tahrir Square). 
19 Protest Death Toll Surges as Security Forces Resume Brutal Repression, 

AMNESTY INT’L (Jan. 23, 2020), https://www.amnesty.org/en/latest/news/2020/01/iraq-

protest-death-toll-surges-as-security-forces-resume-brutal-repression/. 
20 Id.  
21 The International Court of Justice (ICJ) has general jurisdiction over Iraq, being 

a member of the United Nations, which required that all its members are “ipso facto 

parties to the Statute of the International Court of Justice.” See Statute of the International 

Court of Justice, art. 36, June 26, 1945, 59 Stat. 1031, T.S. No. 993; U.N. Charter art. 93. 
However, since the Court has no jurisdiction to try individuals accused of crimes against 

humanity as it is not a criminal court, this Comment will not discuss the ICJ as a possible 

venue for prosecution.  
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protesters, specifically the Iraqi Security Forces and Iran-backed 

militias. Part II will also outline all the crimes and offenses committed 

against civilians, civil rights activists, human rights defenders, and 

medical personnel. Lastly, Part II will analyze the nature of these crimes 

under legal frameworks, specifically characterizing them as crimes 

against humanity under international criminal law.22  
 

After introducing all possible mechanisms of accountability to 

prosecute those crimes in Part II, Part III will start by analyzing the 

possible venues available and their jurisdictional power to hold the 

reported perpetrators accountable for the crimes. First, it will analyze 

prosecution domestically at the national courts of Iraq. Then, it will 

assess prosecution at three possible types of courts at the international 

level: (1) hybrid courts, (2) ad hoc international tribunals, and (3) the 

ICC. Part III will conclude by advocating for a mechanism of 

accountability that has only been invoked twice at the international level 

but has never been fully utilized in ultimately holding perpetrators 

accountable. This Comment argues that, to hold the Iraqi government 

accountable for killing hundreds of protestors during the October 2019 

Revolution, the international judiciary must intervene to prosecute the 

crimes at the ICC through a referral by the UN Security Council, 

allowing the court to invoke complementary jurisdiction over Iraq.   
 

II.  BACKGROUND 

 
There are many aspects of the revolution that must be explained 

before introducing the legal mechanisms available to deliver justice and 

ensure accountability. This section will first explain the events that led 

to the protest and then dive into the days of the revolution. The section 

will then examine the crimes reported and documented by many 

international and domestic organizations and the actors behind these 

crimes. It will then provide a basic outline of the current laws and legal 

frameworks and prosecutorial venues available under both Iraq’s legal 

system as well as international law.    

 

 

 

 
22 Although there were other crimes committed during the revolution, including 

violating freedom of expression and freedom of the press, this Comment will only 

highlight acts that amounts to crimes against humanity. Other crimes are better 
highlighted under international human rights law framework, instead of international 

criminal law, since holding offenders of such human rights violations accountable might 

result in different solutions.  
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A.  Overview of the Iraqi October 2019 Revolution 

 
On social media, Iraqi civil activists selected October 1st as the 

day Iraqi youth would speak up against their corrupt government.23 

There was no specific organization, political entity, or religious group 

leading the protests, and “no entity submitted formal notice to the 

government of its intention to conduct the assembly.”24 Rather, it was 

merely a group of concerned civilians who resorted to social media 

platforms “spontaneously” to voice their concerns.25 Nevertheless, the 

government was aware of the intended demonstration and deployed a 

large number of security forces to handle the protestors.26  
 

When the day came, thousands of Iraqi civilians took the streets 

of Baghdad and the southern provinces chanting the words, “we want a 

homeland.”27 The protestors demanded the government end the corrupt 

and heavily Iranian-influenced political system.28 Their demands 

focused on reforming the government into a sectarian political system, 

ending the foreign interference in the country’s affairs by both Iran and 

the United States,29 and demanding more economic opportunities and 

better public resources.30 Although the protest took place in many 

regions of the country,31 the biggest demonstration dominated Tahrir 

 
23 Susan Price & Abeer Hasan Abdulazeez, The October Uprising in Iraq, GREEN 

LEFT (Nov. 28, 2019), https://www.greenleft.org.au/content/october-uprising-iraq. 
24 Human Rights Special Report: Demonstrations in Iraq— 2nd Report 4, HUMAN 

RIGHTS OFFICE UNITED NATIONS ASSISTANCE MISSION FOR IRAQ (UNAMI) (Dec. 

2019), 

https://reliefweb.int/sites/reliefweb.int/files/resources/3rd%20UNAMI%20reportHuman

%20Rights%20and %20Demonstrations9%20Dec%202019.pdf. 
25 Salma Eissa, Iraq’s October Revolution: Six Months On, ACLED (Apr. 11, 

2020), https://reliefweb.int/report/iraq/iraq-s-october-revolution-six-months.  
26 Id.     
27 Nicole Tung, A Fragile Inheritance: An Iraqi Youth Uprising Against a Dire 

Economy and Foreign Intervention, 96 VA Q. REV. 96, 54 (2020), 

http://muse.jhu.edu/article/765300. 
28 Id.               
29 Protestors demands of ceasing foreign interference by the United States arose 

after the assassination of the Iranian Major General, Qassem Soleimani, by the U.S. 

troops on Iraq’s soil on January 2020. The assassination ignited tension between Iran and 

the United States, which led protestors to demand leaving Iraq out of that tension and to 
not make Iraq the battlefield of both countries. See John Davision & Aziz El Yaakoubi, 

‘No, No America’: Iraq Protestors Demand Expulsion of U.S. Troops, REUTERS (Jan. 24, 

2020), https://www.reuters.com/article/us-iraq-security-sadr/no-no-america-iraq-

protesters-demand-expulsion-of-u-s-troops-idUSKBN1ZN0RI. 
30 See Bunyan, supra note 4.  
31 “In Baghdad, Babil, Dhi-Qar, Diyala, Karbala, Missan, Muthana, Najaf, 

Qadisyia and Wasit.” See Human Rights Special Report: Demonstrations in Iraq— 2nd 

Report, supra note 24, at 4.  
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Square in central Baghdad.32 Protestors marched to Tahrir Square, 

assembled tents, and refused to leave the area until the government 

answered their demands.33 Their demonstration reflected “the largest 

grassroots socio-political mobilization in Iraq’s modern history.”34 
 

The protest quickly spiraled into violence.35 Clashes arose 

between the security forces and the protestors, resulting in a government-

issued city-wide curfew in Baghdad,36 and later, a total block of all social 

media platforms as well as internet access.37 When the protestors refused 

to give up their demands and continued marching to Tahrir Square, the 

violence surged, resulting in atrocious crimes.38   

 

After nine long months of demonstrating against the 

government and having hundreds of innocent lives sacrificed in the 

process, the protest brought down the government of Adil Abdul-

Mahdi,39 forcing the vote for a new prime minister, Mustafa Al-Kadhimi, 

to replace him.40 Although protestors were satisfied with this change, 

they continued demanding Al-Kadhimi to stand firm against the pressure 

of the “puppet-masters in Tehran,” and to hold armed actors accountable 

for the crimes committed during the revolution.41 Responding to 

protestors, Al-Kadhimi started by releasing some of the detained 

protestors.42 Although he also “promis[ed] to investigate the killing of 

the protestors, punish the perpetrators, and pay compensation for their 

 
32 Sofia Barbarani, Protesters Say Tahrir Square is Everything Iraq is Not, 

ALJAZEERA (Nov. 12, 2019), https://www.aljazeera.com/news/2019/11/12/protesters-say-
tahrir-square-is-everything-iraq-is-not. 

33 Id.  
34 Eissa, supra note 25. 
35 See Human Rights Special Report: Demonstrations in Iraq— 2nd Report, supra 

note 24, at 4. 
36 Id.      
37 Iraq Protests: Curfew Imposed in Baghdad Amid Widespread Unrest, BBC 

NEWS (Oct. 3, 2019), https://www.bbc.com/news/world-middle-east-49909774. 
38 See id.  
39 See Exclusive: Iran-backed militias deployed snipers in Iraq protests – sources, 

REUTERS (Oct. 17, 2019), https://www.reuters.com/article/us-iraq-protests-iran-snipers-

exclusive/exclusive-iran-backed-militias-deployed-snipers-in-iraq-protests-sources-

idUSKBN1WW0B1 (“Whose one-year-old administration is backed by powerful Iran-

backed armed groups and political fractions.”).  
40 Louisa Loveluck, Iraq Names New Prime Minister, Paving the Way to Tackle 

Nation’s Deepening Crisis, WASH. POST (May 7, 2020), 

https://www.washingtonpost.com/world/middle_east/iraq-names-new-prime-minister-

paving-the-way-to-tackle-the-deepening-crisis/2020/05/07/2340e600-9039-11ea-9322-

a29e75effc93_story.html. 
41 Bobby Ghosh, Iraq’s ‘October Revolution’ May Open Door to Reform, 

BLOOMBERG (Oct. 2, 2020), https://www.bloomberg.com/opinion/articles/2020-10-

02/iraq-s-october-revolution-could-open-door-to-reform. 
42 Id.  
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victims,”43 there has been limited evidence of any open investigation 

resulting in holding perpetrators accountable or delivering the needed 

justice for victims.44 In fact, protestors questioned Al-Kadhimi’s ability 

to fulfil his promise, wondering if he would be able to succeed in 

standing against the many Iran-backed militias in the country.45 
 

Their doubts did not arise out of the blue. Once Al-Kadhimi 

announced his intention to deliver justice to the victims of the revolution, 

an armed group killed one of Al-Kadhimi’s close confidants, Husham 

Al-Hashimi, a prominent historian and researcher in security and 

strategic affairs.46 Targeting Al-Hashimi was not only “a clear warning 

to the prime minister,”47 but was also an indication that the alarming 

presence of the militias remained persistent in Iraq while accompanied 

with a high level of impunity.48 Protestors also feared Al-Kadhimi would 

not be able to deliver his promises because they are “suspicious of 

American influence as they are hostile to Iranian interference in Iraq’s 

affairs.”49  

 
B.  The Crimes Committed During the Revolution 

 
Protestors expectations of Al-Kadhimi, coupled with high 

doubts, arose not only because the corruption was still present in Iraq 

following the demonstration, but also because of the brutal nature of the 

crimes committed during the protest. This section will introduce the 

statistics of casualties and injuries throughout the revolution and explain 

 
43 Id.  
44 See Human Rights Special Report: Demonstrations in Iraq— 2nd Report, supra 

note 25, at 9; see also U.S. Dep’t of State, Bureau of Democracy, H.R. and Lab., 2020 
Country Reports on Human Rights Practices: Iraq, at 3-5 (2021). 

45 Louisa Loveluck & Mustafa Salim, Three Young Deaths. A Vow to Bring 

Justice. And a Test for Iraq’s New Leader, WASH. POST (Oct. 4, 2020), 

https://www.washingtonpost.com/world/middle_east/iraq-kadhimi-protests-

justice/2020/10/04/507e7be0-a020-11ea-be06-af5514ee0385_story.html. 
46 Id.   
47 Id.   
48 The level of impunity militias enjoy in Iraq to this day is greatly highlighted by 

their recent assassination of Husham Al-Hashimi. When Al-Hashimi became 

“increasingly vocal about [militias] activities” and their corrupt influence in the country’s 
social and political affairs, he became a hot target and was later killed. No investigation 

has been initiated for his murder and perpetrators are yet to be punished. Still, sources 

revealed that “two Shiite militias [Asaib Ahl al-Haq and Kataib Hezbollah], both backed 

by Iran’s elite Islamic Revolutionary Guard Corps, were involved.” See Hassan Hassan, 

How Iraq’s Top ISIS Scholar Became a Target for Shiite Militias, NEWLINES MAG. (Oct. 
4, 2020), https://newlinesmag.com/essays/the-man-who-knew-too-much-why-shiite-

militias-killed-iraqs-finest-isis-scholar/. 
49 Ghosh, supra note 41.  
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the nature of the crimes committed against all those who participated in 

the demonstration.   

 
i.  Nature of the Crimes  

 
A report by the United Nation Assistance Mission of Iraq 

(UNAMI) highlighted demonstration-related deaths and injuries in 

major parts of the country where protestors gathered, including 

Baghdad.50 According to the report, during just the first nine days of the 

protest (October 1-9), the total casualties amounted to 157 and about 

5,494 injuries.51 The numbers continued to surge, and by January of 

2020, the death toll exceeded 600 and nearly 19,000 were seriously 

injured.52  
 

According to the same report, the causes of death were due to 

bullets targeted at the head and upper torso areas, and the injuries 

consisted of respiratory distress from the use of tear gas, wounds from 

metal and rubber bullets, and wounds from “the use of disorientation 

devices.”53 Still, the reported numbers were not inclusive since the 

Ministry of Health, as well as public hospitals, refused to grant UNAMI 

access to the data documenting all injuries and deaths.54  
 

Other sources also showed that the security forces opened fire 

on crowds of protestors without warning.55 Additionally, sources 

documented that they “fired water cannons that used scalding hot water, 

in some cases burning protestors severely.”56 In addition to using live 

ammunition and water cannons, security forces also used tear gas, rubber 

 
50 Human Rights Violations and Abuses in the Context of Demonstrations in Iraq 

October 2019 to April 2020, UNITED NATIONS ASSISTANCE MISSION FOR IRAQ OFFICE 

OF THE UNITED NATIONS HIGH COMMISSIONER FOR HUMAN RIGHTS 6 (Aug. 2020), 

https://www.ohchr.org/Documents/Countries/IQ/Demonstrations-Iraq-UNAMI-OHCHR-

report.pdf. 
51 See Human Rights Special Report: Demonstrations in Iraq— 2nd Report, supra 

note 24, at 4-5. 
52 Protest Death Toll Surges as Security Forces Resume Brutal Repression, supra 

note 19, at 2. 
53 See Human Rights Violations and Abuses in the Context of Demonstrations in 

Iraq October 2019 to April 2020, supra note 50, at 59, 61. 
54 See Human Rights Special Report: Demonstrations in Iraq— 2nd Report, supra 

note 24, at 4. 
55 Iraq: Lethal Force Used Against Protesters, supra note 11; see also Human 

Rights Violations and Abuses in the Context of Demonstrations in Iraq October 2019 to 
April 2020, supra note 50, at 59 (highlighting that there were no “warnings or 

instructions to clear the area prior to attempts to disperse the crowd by using force.”). 
56 See Iraq: Lethal Force Used Against Protesters, supra note 11. 
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bullets, and disorientation devices in an excessive and inappropriate way 

that resulted in high numbers of casualties.57  
 

Not only was violence directed at protestors, but it also targeted 

medics who were helping the injured during the revolution.58 The same 

report by the UNAMI highlighted that security forces shot ambulances 

and medics at Tahrir Square, and “entered hospitals in Baghdad to 

intimidate medical staff as well as to question and arrest wounded 

demonstrators.”59 These acts resulted in the death of many medic staff 

and the injuries of many others.60 

 
ii.  Actors Involved: Iraq Security Forces and Iran-backed 

Militias 

 
Two actors reportedly committed these crimes:61 (1) Iraqi 

Security Forces (ISF), and (2) Iran-backed militias.62 Prosecuting the 

crimes committed during the revolution is especially challenging 

considering it requires attributing all crimes to two different actors 

involved. Thus, a careful exploration of their participation in committing 

the crimes is important. 
 

The ISF is composed of “Anti-Riot Police, Counter-Terrorism 

Forces, Police Special Forces, Federal Police, SWAT teams, the Facility 

Protection Service (FPS), the Police Rescue Force, [and other] 

intelligence officers and units.”63 ISF continued using excessive and 

lethal force towards the protestors, leading the former Iraqi Prime 

Minister, Abdul Mahdi, to resign.64 Mahdi’s resignation came in 

response to demands from religious leader Ali Al-Sistani following the 

 
57 Human Rights Violations and Abuses in the Context of Demonstrations in Iraq 

October 2019 to April 2020, supra note 50, at 59. 
58 See id. at 22.       
59 See Human Rights Special Report: Demonstrations in Iraq— 2nd Report, supra 

note 24, at 6.  
60 Iraq: Lethal Force Used Against Protesters, supra note 11. 
61 Although this Comment will briefly highlight facts pointing out to the actors 

involved, it will not discuss the legitimacy of such claims nor present evidence on the 

matter. This Comment will only discuss the potential actors to be prosecuted, not the 

detailed investigation that should take place to accurately identify the perpetrators. Such 
determination should be left to the right prosecuting entity to make. 

62 Seth J. Frantzman, Iranian-Backed Militias May Have Killed 500 Protesters in 

Iraq, JERUSALEM POST (Feb. 3, 2020), https://www.jpost.com/middle-east/iranian-

backed-militias-may-have-killed-500-protesters-in-iraq-616327.  
63 Human Rights Special Report: Demonstrations in Iraq— 2nd Report, supra note 

24, at 3. 
64 Iraq Unrest: PM Abdul Mahdi to Resign After Bloodiest Day in Protests, BBC 

(Nov. 29, 2019), https://www.bbc.com/news/world-middle-east-50600495. 
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deadliest day of the protest when more than forty people were killed.65 

Essentially, Mahdi’s resignation reflected that the use of force against 

the protestors had exceeded even his tolerable limits.66 Although sources 

point to the involvement of the various units of ISF, detecting specific 

individuals remains challenging67 because of the “absence of identifying 

badges on uniforms.”68  

 

In addition to ISF, Iran-backed militias were also reportedly 

involved in the crimes.69 After the US-led invasion of Iraq in 2003, Iran 

dominated many aspects of Iraq,70 supplying major goods in stores, 

influencing television and broadcasts channels, and even smuggling 

drugs into the country.71 However, the major domination remained 

centered around the political system to the point that “even the most 

senior Iraqi cabinet officials have been blessed, or bounced out, by Iran’s 

leadership.”72 Such domination also resulted in the rise of Iran-backed 

militias in the country accompanied with high levels of impunity that 

they continue enjoying to this day.73  
 

During the revolution, many, including the ISF, stated that 

militias had a significant role during the revolution, and alleged that 

many of the crimes should be attributed to them.74 Sources showed that 

during the protest, “the leaders of Iran-aligned militias decided on their 

own to help put down the mass protests against the government.”75 

Various sources claimed that such intervention76 amounted to deploying 

 
65 Id. 
66 Id. 
67 See U.N. Human Rights Comm. General Cmt. No. 37 (2020) on the right of 

peaceful assembly (art. 21), para. 89, U.N. Doc. CCPR/C/GC/37 (Sept. 17, 2020) (“to 

enhance accountability, uniformed law enforcement officers should always display a 
form of easily recognizable form of identification during assemblies.”). 

68 Human Rights Violations and Abuses in the Context of Demonstrations in Iraq 

October 2019 to April 2020, supra note 50, at 17. 
69 Frantzman, supra note 62. 
70 Although this Comment highlights the influence of Iran on Iraq and how that led 

to the events of the revolution, including the demands of the protesters, the Comment will 

not discuss the politics behind such influence nor the motives that made such foreign 

interference persistent in Iraq.  
71 Tim Arango, Iran Dominates in Iraq After U.S. ‘Handed the Country Over,’ 

N.Y. TIMES (July 15, 2017), 
https://www.nytimes.com/2017/07/15/world/middleeast/iran-iraq-iranian-power.html.  

72 Id.  
73 See Hassan, supra note 48.  
74 Exclusive: Iran-Backed Militias Deployed Snipers in Iraq Protests – Sources, 

supra note 39.  
75 Id.  
76 Human Rights Special Report: Demonstrations in Iraq— 2nd Report, supra note 

24, at 5. 
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snipers on rooftops who fired on the crowd of protesters,77 in addition to 

mass shooting of protestors.78 These claims were also highlighted by 

UNAMI, which received “multiple credible and consistent reports 

indicating that unarmed demonstrators were targeted deliberately by 

individuals positioned on roofs and vacant buildings, widely reported as 

‘snipers.’”79 Several sources also claimed that violent acts, including the 

use of live ammunition, were attributable “to armed men described as 

‘dressed in black with covered faces.’”80 The credibility of these 

allegations and the accuracy of attributing them to Iran-backed militias 

remains a question to be answered when the right prosecution venue 

opens an official investigation. However, it is still crucial to point out 

their involvement as it goes back to one of the main reasons that led to 

the uprising: the corrupt and heavily Iranian-influenced government in 

Iraq.  

 
C.  Possible Mechanisms for Prosecution  

 
To outline the possible prosecution routes against these 

identified actors, it is important to first characterize the crimes 

committed under legal frameworks. Based on the nature, gravity, and 

scope of the crimes explained above, this Comment argues that under 

international criminal law, those crimes should be classified as crimes 

against humanity as defined by the Rome Statute. Crimes against 

humanity are “particularly odious offences that shock our senses of 

human dignity, and are part of a widespread or systematic practice of 

inhumanity.”81 Article 7(1) of the Rome Statute does not require a link 

between the crimes and an armed conflict; meaning, crimes would be a 

violation of international criminal law under the Rome Statute even 

when committed during peacetime.82 Crimes that fall under the Rome 

Statute’s definition of crimes against humanity include:  
 

 
77 Id.  
78 Exclusive: Iran-Backed Militias Deployed Snipers in Iraq Protests – Sources, 

supra note 39. 
79 Id.  
80 Human Rights Special Report: Demonstrations in Iraq— 2nd Report, supra note 

24, at 7. 
81 Sumer Dayal, Prosecuting Force-Feeding: An Assessment of Criminality under 

the ICC Statute, 13 J. INT’L CRIM. JUST. 693, 696 (2015) (quoting A. Cassese, ‘Crimes 

Against Humanity: Comments on Some Problematic Aspects,’ in P. Gaeta and S. Zappala 

(eds), The Human Dimension of International Criminal Law: Selected Papers by Antonio 
Cassese (Oxford University Press, 2008) 457, at 459).  

82 Rome Statute of the International Criminal Court, 2187 U.N.T.S. 90, art. 7(1) 

(July 1, 2002) [hereinafter Rome Statute].  
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(a) murder; (b) extermination; (c) enslavement; (d) 

deportation or forcible transfer of population; (e) 

imprisonment; (f) torture; (g) rape, sexual slavery, 

enforced prostitution, forced pregnancy, enforced 

sterilization, or any other form of sexual violence of 

comparable gravity; (h) persecution […]; (i) enforced 

disappearance of persons; (j) the crimes of apartheid; 

[and] (k) other inhumane acts.83 

 

These specified crimes, when “committed in the context of a large-scale 

attack” against civilians, amount to the gravity level of crimes against 

humanity under international law.84 Such characterization need not be 

based on a State policy directing the crimes since the crimes could “also 

be perpetrated by non-State armed groups or paramilitary forces.”85  
 

Thus, in terms of analyzing the crimes under international law 

and prosecutorial mechanisms, the crimes committed against the 

protestors will be fairly characterized under Article 7(1)(a) as legally 

analyzed in the sections below. Under international criminal law, this 

means that the appropriate prosecutorial venue will assign individual 

criminal responsibility rather than state responsibility to the reported 

perpetrators, thus finding them personally guilty for the crimes.86  
 

Still, each crime is analyzed through its own nature and scope 

for purposes of domestic prosecution, regardless of whether they amount 

to crimes against humanity under Iraq law. Accordingly, this section will 

first start at the domestic level to explain the possible legal routes in 

Iraq’s court to prosecute these crimes. Then, the section will move to the 

international level and explore the venues available to prosecute crimes 

against humanity.  

 

 

 

 

 

 

 

 
83 Id.  
84 Crimes Against Humanity, TRIAL INT’L, https://trialinternational.org/topics-

post/crimes-against-

humanity/#:~:text=Crimes%20against%20humanity%20refer%20to,persecution%2C%20
enforced%20disappearance%2C%20etc (last visited Feb. 26, 2022). 

85 Id.  
86 Id.  
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i.  Prosecution at Iraq’s Domestic Courts  

 
Iraq has the clearest path to prosecute the crimes committed 

during the revolution since it has jurisdiction over the ISF.87 Iraqi courts, 

as well as the new post-protest government, both communicated their 

willingness to bring justice to the victims of the revolution.88 In response 

to Al-Kadhimi’s order, on May 10, 2020, the Iraq Supreme Judicial 

Council ordered the release of all protestors jailed since the beginning of 

the revolution.89 The decision was made pursuant to Article 38 of the 

Iraqi Constitution,90 which “guarantees the right to protest so long as 

demonstrations do not involve acts ‘contrary to the law’ or otherwise 

violate the Constitution.”91 Not only was the protestors’ release a step in 

the right direction, but the Federal Cassation Court reversed the Supreme 

Judicial Council’s statement that the protest would be punishable by 

death under the federal Anti-terrorism law.92 The initial opinion by the 

Supreme Judicial Council was based in-part on claims that protestors 

lacked peacefulness during the revolution.93 Many protestors were 

 
87 See Iraq's Constitution of 2005, CONSTITUTE PROJECT art. 99 (Aug. 21, 2021), 

https://www.constituteproject.org/constitution/Iraq_2005.pdf?lang=en) [hereinafter Iraq 

Constitution 2005]; see also Dustūr Jumh. ūrīyat al-‘Irāq [The Constitution of the 
Republic of Iraq] of 2005. 

88 See, e.g., Amina Ismail, Iraqis Gather in Baghdad to Mark Anti-Government 

Protests Anniversary, REUTERS (Oct. 1, 2020), https://www.reuters.com/article/iraq-

protests-anniversary-int/iraqis-gather-in-baghdad-to-mark-anti-government-protests-

anniversary-idUSKBN26M75E.  
89 Alanah Lockwood, Iraq Supreme Judicial Council Orders Anti-Government 

Protesters’ Release, JURIST (May 13, 2020), https://www.jurist.org/news/2020/05/iraq-

supreme-judicial-council-orders-anti-government-protesters-release/. 
90 Id.  
91 Id. (quoting Article 38, Section 2, Dustūr Jumh.ūrīyat al-‘Irāq [The Constitution 

of the Republic of Iraq] of 2005).  
92 See Human Rights Violations and Abuses in the Context of Demonstrations in 

Iraq October 2019 to April 2020, supra note 50, at 24; see also Rupert Colville, Press 

Briefing Note On Iraq, OHCHR (Nov. 8, 2019), 

https://www.ohchr.org/FR/NewsEvents/Pages/DisplayNews.aspx?NewsID=25263&Lang
ID=E (spokesperson of the UN High Commissioner for Human Rights, Rupert Colville, 

highlighted the UN concerns about applying anti-terrorism law to punish protestors). 
93 Defining peacefulness of protests is not always a clear task. See U.N. Human 

Rights Comm. General Cmt. No. 37 (2020) on the right of peaceful assembly (art. 21), 

para. 17, U.N. Doc. CCPR/C/GC/37 (Sept. 17, 2020) (“[t]here is not always a clear dividing 
line between assemblies that are peaceful and those that are violent, but there is a 

presumption in favour of considering assemblies to be peaceful. Moreover, isolated acts of 

violence by some participants should not be attributed to others, the organisers or to the 

assembly as such. Thus, some participants or parts of an assembly may thus be covered by 

article 21 [right to participation in peaceful assemblies], while others in the same assembly 
are not.”). Still, there is evidence indictive of the protestors’ peacefulness. The protestors 

used art to rebut government’s claims that the protest lacked peacefulness and amounted 

to acts of terrorism. A rise of an art movement that proliferated in the streets of Baghdad 

https://www.constituteproject.org/constitution/Iraq_2005.pdf?lang=en
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initially “charged for gathering with the intent to commit a crime under 

article 222 of the penal code” and others were also “charged with 

publicly insulting a government body under article 226.”94  
 

Additionally, Iraq is a member of the United Nations (UN), 

which means it has a responsibility to uphold and protect fundamental 

human rights and freedoms.95 This obligation is highlighted by various 

human rights treaties that Iraq is a member of.96 Aside from international 

treaties, Iraq is also obligated to follow its Constitution, namely Article 

15,97 which protects civilians’ rights to life, security, and liberty; 

additional articles Iraq must abide by include: Article 37(1)(C), which 

prohibits “[a]ll forms of psychological and physical torture and 

inhumane treatment,”98 and Articles 38, 39, 40, and 42, which protect the 

freedom of expression, assembly and peaceful demonstration, 

association and all forms of communications, including electronic.99 

However, the Constitution also provides that civilians’ right to life, 

security, and liberty under Article 15 may be restricted or deprived “in 

accordance with the law and based on a decision issued by a competent 

judicial authority.”100 The Constitution does not provide any clear 

definition to what constitutes a “competent judicial authority,” thus 

 
and the tunnels leading to Tahrir Square—where young artists transformed the walls into 

“a revolutionary art gallery”— reflected protestors’ intentions of remaining peaceful 

despite the violence they faced by different armed actors throughout the demonstrations. 
See Rana Haddad, Murals of Baghdad: the art of protest – in pictures, THE GUARDIAN 

(Nov. 26, 2019), https://www.theguardian.com/global-

development/gallery/2019/nov/26/murals-of-baghdad-the-protest-art-in-pictures. 

Nonetheless, evidence showed ISF continued using force even when peacefulness of the 

protestor was apparent. See also Iraq: Lethal Force Used Against Protesters, supra note 
12 (one video reviewed by Human Rights Watch “show[ed] a solitary protester waving a 

flag and then being struck down by an apparent gunshot.”). 
94 Iraq: Lethal Force Used Against Protesters, supra note 11.   
95 Situation of Human Rights in Iraq, UN COMM’N ON HUMAN RIGHTS (Mar. 6, 

1991), https://www.refworld.org/docid/3b00f0ce8.html.  
96 Iraq is a signatory of the Convention on the Prevention and Punishment of the 

Crime of Genocide, the International Covenant on Economic Social and Cultural Rights, 

International Covenant on civil and Political Rights, International Convention on the 

Elimination of All Forms of Racial Discrimination, International Convention on the 

Elimination of All Forms of Discrimination Against Women, Convention against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment, Convention for the 

Protection of All Persons from Enforced Disappearance, the Four Geneva Conventions 

and Additional Protocol I to the Geneva Conventions, the Convention on the Rights of 

Persons with Disabilities, and the Convention on the Rights of the Child.  
97 Iraq Constitution 2005, supra note 87, at art.15.  
98 Id. at art. 37(1)(c).  
99 Id. at arts. 38, 39, 40, 42.  
100 Id. at art. 15. 
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raising the high possibility of inconsistent and biased application of the 

law.101  
 

As to the use of force, Iraq laws, specifically the Law of Police 

Officers’ Crime Prevention Duties, authorizes security forces to use 

force “according to orders issued by Minister of Interior … with a view 

to suppress unrest, which may threaten order and public security.”102 It 

also authorizes security forces to use firearms in specified cases103—

even if it would lead to a ‘deliberate murder’—in violation of 

international law.104 Aside from these provisions, there is no additional 

domestic law prohibiting the use of excessive force by law enforcement 

and security forces in Iraq.    
 

Although domestic laws might not provide a clear prohibition 

for the use of force in light of the facts of the revolution, the former Prime 

Minster ordered all ISF to refrain from using live ammunition against 

protestors.105 The ISF, nonetheless, used live ammunition repeatedly.106 

The former Prime Minster also formed a Ministerial Investigative 

Committee (Committee) on October 12, 2019, that was tasked with 

investigating the protestors’ death and other violations that occurred 

during the revolution.107 Although the Committee’s report108 identified 

forty-four members of ISF for their involvement in killing and injuring 

protestors, it indicated that the reason behind such act was the “lo[ss of] 

control over their units.”109 The only recommendation the report 

presented per its findings was a referral to disciplinary or administrative 

 
101 Id. at art.15. 
102 Law of Police Officers’ Crime Prevention Duties No. 176 of 1980, at art. 4 

(Iraq), translated at Institute for International and Comparative Law in Africa, Iraq, THE 

LAW ON POLICE USE OF FORCE WORLDWIDE, https://www.policinglaw.info/country/iraq 

(last updated Jan. 2021). 
103 Iraq Constitution 2005, supra note 88, at art. 3(2) (“to prevent abduction, arson, 

resistance or escape from arrest by an offender convicted to death or to life imprisonment, 

the occupation or destruction of places with members of the internal security forces, the 

destruction or occupation of equipment or property under the responsibility of the police, 

and sabotage of public utilities.”). 
104 International law allows the use of force “only when strictly necessary in order 

to protect life or prevent serious injury from imminent threat.” See G.A. Res. 34/169, art. 

3, Code of Conduct for Law Enforcement Officials (Dec 17, 1979); G.A. Res. 45/166, 

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials (Dec. 18, 

1990); U.N. Human Rights Comm., General Cmt. No. 36 on Article 6: Right to Life, para. 
12, U.N. Doc. CCPR/C/GC (Sept. 3, 2019).  

105 See Human Rights Violations and Abuses in the Context of Demonstrations in 

Iraq October 2019 to April 2020, supra note 50, at 17. 
106 Id. at 19.  
107 Id. at 22. 
108 It is important to note that the report is not readily available, and its results and 

content is only known by the information the government shared with UNAMI.  
109 Id. 
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punishment.110 Judicial investigations as well as criminal prosecution of 

the crimes appear to be minimal to none following the report.111  
 

Still, skepticism112 remains present on the credibility113 of the 

report and the faith in witnessing any investigation or prosecution 

measures by the government.114 Such skepticism is justified since the 

Dhi Qar Court of Appeal issued arrest warrants for eleven SWAT forces 

involved in killing and injuring protestors, but executed none of these 

warrants for unknown reasons.115 Additionally, the government also 

stated during the early days of the revolution that “[they] arrested some 

of the armed groups who attacked the media channels and released 

them,” also for unknown reasons.116 

 
ii.  Prosecution at the International Level 

 
Even though Iraq is naturally the first legal system to explore 

when determining possible prosecution of crimes committed against 

Iraqi civilians within Iraq’s territory, the international legal system also 

has prosecutorial routes to reach a just outcome. Specifically, three types 

of international tribunals have the structural and procedural capabilities 

to warrant a careful examination of their legal authority to prosecute 

these crimes. These tribunals include hybrid courts, ad hoc international 

tribunals, and the ICC, which all will be outlined in the section below.   

 

 

 
110 Id. 
111 Id. (The report does highlight that “only one case of prosecution of those 

identified in the [report] was documented.”). 
112 Iraq: Lethal Force Used Against Protesters, supra note 11 (“[f]or more than a 

decade, Iraqi governments have said they would investigate abuses by security forces but 

haven’t done so,’ said Sarah Leah Whitson, Middle East director at Human Rights 

Watch.”). 
113 For example, the report only names five individuals in connection to the attacks 

on journalists, however, the New York Times identified “as many as 25 heavily armed 

men” in a video they examined. See Alissa J. Rubin, Iraq Will Prosecute Military and 

Police Leaders Over Protest Shootings, N.Y. TIMES (Oct. 22, 2019), 

https://www.nytimes.com/2019/10/22/world/middleeast/iraq-protests-generals-

court.html. 
114 See Human Rights Violations and Abuses in the Context of Demonstrations in 

Iraq October 2019 to April 2020, supra note 50, at 23. The report highlighted a few 

judicial investigations concerning the use of force and shooting attacks targeting 

protestors that UNAMI was able to identify using “their own information gathering 

mechanisms.” However, the result of such investigation was unknown to them at the time 
of publishing the report and remains unknown today. Id. 

115 Id. 
116 Rubin, supra note 113.   
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a.  Hybrid Courts 

 
Hybrid courts are international criminal bodies consisting of 

both domestic and international personnel who apply a mix of domestic 

and international laws.117 These laws are applied by judges, prosecutors, 

investigators, defense counsels, and other related staff.118 Unlike ad hoc 

tribunals, hybrid courts need not be established from scratch.119 In 

addition to reducing the logistical burdens of creating a new court, hybrid 

courts also serve as an appropriate balance between domestic laws and 

the purpose, obligations, and neutrality of international laws and 

standards.120 
 

Generally, there are three types of hybrid courts: (1) a treaty-

based institution; (2) UN-created institutions; or (3) internationalized 

domestic proceedings.121 Throughout the years, various types of hybrid 

courts have come into existence at the international level.122 For 

example, the Cambodia tribunals and the Special Court in Sierra Leone 

were treaty-based institutions that were established in response to 

violations of human rights and international laws.123 The Cambodia 

tribunal was established after the Cambodian government appealed to 

the UN, to prosecute crimes of murder, genocide, and torture during the 

Khmer Rouge revolution that overthrew the Khmer Rouge regime.124 

The Cambodian government wanted to create a hybrid court with the 

assistance of the UN.125 However, due to concerns of corruption, 

inadequacy of the domestic legal process and its personnel, and doubts 

about the domestic courts ability to prosecute crimes in accordance with 

international standards of due process, the UN issued a special 

commission recommending the creation of an ad hoc tribunal instead.126 

Nonetheless, the Cambodian government and the UN ended up agreeing 

to create a hybrid court through a treaty, which was called the 

 
117 Hybrid Tribunals: Core Elements 1, PUBLIC INT’L LAW & POL’Y GROUP (June 

2013), https://syriaaccountability.org/wp-content/uploads/PILPG-Syria-Hybrid-

Tribunals-Memo-2013_EN.pdf.   
118 Id.  
119 See generally Sarah M.H. Nouwen, “Hybrid Courts”: The Hybrid Category of 

a New Type of International Crime Courts, 2 UTRECHT L. REV. 190, 190-214 (2006). 
120 See Hybrid Tribunals: Core Elements, supra note 117, at 2-4, 20-21. 
121 Id. at 7. 
122 Id. 
123 Id. at 9-10. 
124 Id.  
125 Id.  
126 Id. at 10; see also Sarah Williams, The Cambodian Extraordinary Chambers: A 

Dangerous Precedent for International, 53 INT'L & COMP. L.Q 227, 228 (Jan. 2004).  
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Extraordinary Chambers in the Courts of Cambodia (ECCC) and 

encompassed both domestic Cambodian laws and international laws.127  
 

Although the ECCC was created through cooperative efforts by 

both the state and international authorities, other hybrid courts, like the 

United Nation Transnational Administration in East Timor (UNTAET), 

were imposed on the state by the UN Security Council.128 The UN 

Security Council created the UNTAET to act as a government 

performing legislative, executive, and judicial functions.129 The creation 

came as a result of the extreme violence that erupted in East Timor in 

response to the Indonesian invasion of the area.130 The UNTEAT later 

established the Special Panels to investigate and prosecute crimes that 

resulted from such violence, including genocide and crimes against 

humanity.131 Although the UNTEAT was considered a hybrid court, it 

only consisted of domestic staff, while all its prosecutors and 

investigators were entirely international.132 
 

Aside from international cooperation, hybrid courts can be 

created entirely domestically, applying both domestic and international 

laws, but without allowing international intervention by international 

lawyers and scholars.133 Iraq is a perfect example. On December 10, 

2003, the Iraqi Governing Council established the Iraq High Tribunal 

(IHT),134 to prosecute crimes committed by Saddam Hussein and the 

Ba’ath Party during his regime.135 The IHT focused on investigating and 

prosecuting crimes of genocide, war crimes, crimes against humanity, 

and crimes in violation of domestic laws.136 Although IHT was mostly 

staffed with domestic personnel, international advisors helped with its 

creation and implementation.137 Following both domestic and 

 
127 Hybrid Tribunals: Core Elements, supra note 117, at 9-10, 21. 
128 Id. at 8. 
129 Id. 
130 Id. 
131 Id.  
132 Id.  
133 Id. at 1. 
134 Previously named the Iraq Special Tribunal.  
135 Leila Nadya Sadat, New Developments Regarding the Prosecution of Saddam 

Hussein by the Iraqi Special Tribunal, AM. SOC’Y INT’L LAW (Aug 5, 2005), 

https://www.asil.org/insights/volume/9/issue/24/new-developments-regarding-

prosecution-saddam-hussein-iraqi-special.  
136 See Iias Bantekas, The Iraqi Special Tribunal for Crimes Against Humanity, 54 

INT’L & COMP QUR. 237, 240 (Jan. 2005), https://www.jstor.org/stable/3663365.  
137 See id. at 247. 
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international laws, the IHT indicted Saddam Hussein for all alleged 

crimes and sentenced him to death by hanging.138 

 
b.  Ad hoc Tribunals  

 
Ad hoc tribunals came into existence after World War II when 

the international community, through the UN, wanted to address human 

rights violations that took place during the war.139 Generally, ad hoc 

tribunals are temporarily created to address specific crimes with specific 

jurisdictional purposes.140 When created, ad hoc tribunals tend to deliver 

four goals: (1) justice and punishment; (2) deterrence; (3) record-

keeping; and (4) the progressive development of international law.141 

Setting such goals for a temporary international tribunal—specifically 

the goal of granting justice to the oppressed and punishing the 

oppressors—arose out of an objective lack of faith in the domestic 

judicial system of the State in meeting the goal adequately, credibly, and 

transparently.142  
 

Examples of ad hoc tribunals throughout history include the 

International Criminal Tribunal for the Former Yugoslavia (ICTY) and 

the International Criminal Tribunal of Rwanda (ICTR).143 When the 

international community lacked faith in the domestic judicial system of 

Yugoslavia and Rwanda in addressing crimes of international concern, 

the UN created both tribunals to investigate the crimes instead.144  
 

What differentiates ad hoc tribunals from hybrid courts is that 

ad hoc tribunals solely follow international laws and standards.145 The 

ICTR and ICTY both prosecuted war crimes, crimes against humanity, 

 
138 Kirk Semple, Saddam Hussein Is Sentenced to Death, N.Y. TIMES (Nov. 5, 

2006), https://www.nytimes.com/2006/11/05/world/middleeast/05cnd-saddam.html.  
139 See generally TOVE ROSEN, The Influence of the Nuremberg Trial on 

International Criminal Law, in WRITINGS, ARTICLES ABOUT ROBERT H. JACKSON, 
NUREMBERG PROSECUTOR (1945-1946), https://www.roberthjackson.org/speech-and-

writing/the-influence-of-the-nuremberg-trial-on-international-criminal-law/; see 

generally STUART FORD, The Impact of the Ad Hoc Tribunals on the International 

Criminal Court, 1 (Milena Sterio & Michael Scharf eds. Cambridge Univ. Press 2019).   
140 Id.  
141 See Mark W. Janis, The Utility of International Criminal Court, 12 CONN. J. 

INT’L L. 161, 163-66 (1997).  
142 Id.  
143 Lilian A. Barria & Steven D. Roper, How Effective are International Criminal 

Tribunals? An Analysis of the ICTY and the ICTR, INT’L J. HUM. RTS. 349, 349 (Sept. 
2005).  

144 See id. at 349-50. 
145 See id. at 354. 
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and genocide.146 However, the ICTR had an expansive subject-matter 

jurisdiction on the case.147 When establishing the ICTR , “[the UN 

Security Council] has elected to take a more expansive approach to the 

choice of the applicable law than the one underlaying the statute of the 

Yugoslavia Tribunal.”148 

 
c.  The International Criminal Court 

 
Lastly, the International Criminal Court (ICC) was established 

by the Rome Statute to end the impunity that perpetrators of international 

crimes usually enjoy.149 However, the ICC’s subject-matter jurisdiction 

is limited to only serious crimes that are outlined in the Rome Statute, 

which include: “(a) The crime of genocide; (b) Crimes against humanity; 

(c) War crimes; [and] (d) The crime of aggression.”150 The ICC’s 

jurisdiction is also limited to only the States who are parties to the Rome 

Statute, which does not include Iraq.151 ICC’s jurisdiction is meant to be 

complementary, meaning its jurisdiction is secondary to that of the 

State.152 Thus, the ICC must defer to the domestic judicial system of the 

State “unless the State is unwilling or unable genuinely to carry out the 

investigation or prosecution” of the crimes that would otherwise be 

under the ICC’s jurisdiction.153 Under Article 17(2) of the Rome Statute, 

determining the unwillingness of a State to investigate or prosecute 

crimes requires an examination of various factors.154 In general, the ICC 

 
146 See generally Patricia M. Wald, The International Criminal Tribunal for the 

Former Yugoslavia Comes of Age: Some Observations on Day-to-Day Dilemmas of an 

International Court, 5 WASH. U. J.L. & POL’Y 87, 87-88 (2001).  
147 Id.at 88; Payam Akhavan, The International Criminal Tribunal for Rwanda: 

The Politics and Pragmatics of Punishment, 90 AM. J. INT’L L. 501, 503 (1996). 
148 U.N. Doc. S/1995/134, 3-4 (1995).  
149 Rome Statute, supra note 82, at pmbl. (“Determined to put an end to impunity 

for the perpetrators of these crimes and thus to contribute to the prevention of such 

crimes.”). 
150 Id. at art. 5(1).  
151 See id. at art. 13.  
152 See id.; Martha Minow, Do Alternative Justice Mechanisms Deserve 

Recognition in International Criminal Law?: Truth, Commissions, Amnesties, and 

Complementary at the International Criminal Court, 60 HARV. INT’L L. J. 1, 5 (2019) 

(“The basic idea is that the ICC is to ‘complement’ domestic justice systems, not replace 
them.”). 

153 Minow, supra note 152, at 5 (emphasis added); see also Rome Statute, supra 

note 83, at art. 17(1)(a).  
154 Rome Statute, supra note 82, at art. 17(2): 

“In order to determine unwillingness in a particular case, the Court 
shall consider, having regard to the principles of due process 

recognized by international law, whether one or more of the 

following exist, as applicable: 
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may only exercise jurisdiction where: (1) A State party refers the 

situation to the Court pursuant to Article 14; (2) The U.N. Security 

Council refers the situation to the Court under Chapter VII of the UN 

Charter; or (3) The Prosecutor opens an investigation proprio motu under 

Article 15 on the basis of information on crimes within the jurisdiction 

of the Court.155 When the ICC exercises its jurisdiction under any of the 

circumstances permitted under Article 13 of the Rome Statute, the ICC 

can sentence the convicted party up to thirty years in prison, or in other 

instances, to life imprisonment.156 The ICC may also impose fines or 

demand the forfeiture of properties.157 
 

There are only two instances throughout history in which the 

Security Council invoked its power under the Rome Statute to refer a 

conflict in a non-party State to the ICC: (1) the protest in Libya; and (2) 

the conflict in Darfur.158 The situation in Libya was similar to the crimes 

committed against Iraqi protestors during the October 2019 Revolution.  
 

In an effort to overthrow the regime of the former Libyan 

Colonel, Muammar Gaddafi, peaceful anti-government demonstration 

broke in several cities in Libya in 2011.159 Similar to ISF in the October 

2019 Revolution, Gaddafi’s security forces responded to the 

demonstration with attacks on protestors using excessive force and lethal 

weapons, resulting in the death and injuries of hundreds of Libyan 

 
 (a) The proceedings were or are being undertaken or the national 
decision was made for the purpose of shielding the person concerned 

from criminal responsibility for crimes within the jurisdiction of the 

Court referred to in article 5;  

(b) There has been an unjustified delay in the proceedings which in 

the circumstances is inconsistent with an intent to bring the person 
concerned to justice;  

(c) The proceedings were not or are not being conducted 

independently or impartially, and they were or are being conducted 

in a manner which, in the circumstances, is inconsistent with an 

intent to bring the person concerned to justice.”  
See also id. at art. 17(3) (outlining the factors that the ICC considers when determining the 

inability of the State to prosecute or investigate crimes.).  
155 Id. at arts. 13-16.  
156 Id. at art. 77.  
157 Id.  
158 See generally Alexandre Skander Galand, UN Security Council Referrals to the 

International Criminal Court: Legal Nature, Effects and Limits, CAMBRIDGE (Nov. 25, 

2019), https://www.cambridge.org/core/journals/leiden-journal-of-international-

law/article/abs/alexandre-skander-galand-un-security-council-referrals-to-the-

international-criminal-court-legal-nature-effects-and-limits-brill-2018-268pp-isbn-
9789004342217-145/84DFBFB1F50C8B81E6A3B574B8066973.   

159 Report of the International Commission of Inquiry on Libya, annex 1, paras. 

808-809, U.N. Doc. A/HRC/19/68, (Mar. 2, 2012).  



114 GEO. MASON INT’L LJ. [VOL. 13:2 

protestors.160 Security forces also abducted, wrongfully detained, and 

tortured those who participated in the demonstration.161 As a result, the 

Pre-Trial Chamber I of the ICC issued arrest warrants against Gaddafi 

and his sons after concluding that there was enough evidence of a State 

policy in place aimed for “deterring and quelling the February 2011 

demonstration by any means.”162 The ICC also based its arrest warrant 

on the finding that the State policy was carried out through a systemic 

and widespread attack against civilians who participated in the protest.163 

The Chamber also concluded that there were reasonable grounds to 

attribute the death and injuries of many protestors to Gaddafi’s security 

forces and characterized them as crimes against humanity under Article 

7(1)(a) and (h) of the Rome Statute.164 The crimes of wrongful detention, 

enforced disappearance, and torture of the protestors were also 

prosecuted as crimes against humanity under Article 7(1)(e), (f) and (i) 

of the Rome Statute.165 Similar crimes were directed against medics and 

hospitals, as ISF did during Iraq’s October 2019 Revolution.166 The 

Chamber also concluded that attacks on hospitals, ambulances, and 

medics in a non-international armed conflict constituted war crimes 

under Article 8(2)(e)(ii) and (iv) of the Rome Statute.167  
 

All of these findings would not have been possible without the 

Security Council’s referral of the crimes to the ICC because Libya was 

not a State-party to the Rome Statue.168 In its Resolution 1970, the 

Security Council, acting under Chapter VII of the UN Charter, referred 

the crimes to the ICC, thus allowing the ICC to have jurisdiction over 

Libya to prosecute international crimes committed by security forces 
during the protest.169 In the Resolution, the Security Council imposed the 

obligation to “cooperate fully with […] the Court and the Prosecutor" on 

the Libyan Government, which at the time was still under Gaddafi’s 

 
160 See Report of the International Commission of Inquiry to Investigate All 

Alleged Violations of International Human Rights Law in the Libyan Arab Jamahiriya, 

para. 99, U.N. Doc. A/HRC/17/44 (June 1, 2011); Report of the International 

Commission of Inquiry on Libya, supra note 160, at paras.130, 131.  
161 See Report of the International Commission of Inquiry on Libya, supra note 

160, at paras.106, 108, 129. 
162 Pre-Trial Chamber I, Decision on the “Prosecutor’s Application Pursuant to 

Article 58 as to Muammar Mohammed Abu Minyar Gaddafi, Saif Al-Islam Gaddafi and 

Abdullah Al-Senussi,” ICC-01/11-01/11-1, para. 31 (June 27, 2011).  
163 Id. at para. 35.  
164 Id. at para. 41 
165 Id. at para. 35 
166 Id. at para. 30. 
167 Id. at paras. 36, 63. 
168 Libya also never made an ad hoc deceleration accepting ICC jurisdiction under 

Article 12(3) of the Rome Statute. S.C. Res. 1970 (Feb. 26, 2011). 
169 Id.  
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regime.170 Additionally, recognizing that Libya was a non-party State, 

the Security Council urged all States and international organizations to 

cooperate to deliver justice to the victims.171 As a result of the referral, 

ICC prosecutor opened an investigation and issued arrest warrants 

against Gaddafi,172 but did not proceed with the process because Gaddafi 

was captured dead in October, 2011.173 After receiving his death 

certificate, the ICC terminated the case against Gaddafi.174 

 
III.  LEGAL ANALYSIS  

 
The facts surrounding the events of the October 2019 

Revolution raise many legal concerns, both domestically and 

internationally. Ultimately, the highest probability of producing a just 

outcome to the victims lies with the international judiciary. The crimes 

that were committed against Iraqis during the protests varied in severity, 

scope, and the type of audiences targeted. Thus, characterizing the 

crimes into a specific legal framework will determine the right legal 

venues that have jurisdictional authority and procedural capabilities to 

prosecute those who committed them. This section will start by 

analyzing the crimes committed against the protestors under 

international criminal law framework. Then, it will proceed to determine 

which prosecutorial venue, domestically and internationally, has the 

most authority to prosecute these crimes and the highest probability of 

ensuring accountability.  

   

A. Characterizing the Crimes Committed Against the Protestors 

as Crimes Against Humanity 

 
As explained above, the crimes committed against the 

protestors fit securely within the language of the Rome Statute. The 

excessive use of force and lethal and non-lethal weapons that resulted in 

the death of 600 protestors175 amounts to an intentional attack against 

 
170 Id. at para. 5. 
171 Id.  
172 Libya: Muammar Gaddafi Subject To ICC Arrest Warrant, BBC (June 27, 

2011), https://www.bbc.com/news/world-africa-13927208. 
173 See generally Jeffery Kofman & Kevin Dolak, Moammar Gadhafi Dead: How 

Rebels Killed the Dictator, ABC NEWS (Oct. 21, 2011), 

https://abcnews.go.com/International/moammar-gadhafi-dead-rebels-killed-

dictator/story?id=14784776. 
174 See generally Pre-Trial Chamber I, Decision to Terminate the Case against 

Muammar Gaddafi Abu Minyar Gaddafi, supra note 162.  
175 Protest Death Toll Surges as Security Forces Resume Brutal Repression, supra 

note 19.  
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civilians resulting in murder under Article 7(a)(a) of the Rome Statue.176 

Additionally, the attacks on ambulances and medical personnel amount 

to intentional forces directed against a specific group and resulting in 

murder under Article 7(a)(a) of the Rome Statue.177  
 

Since the revolution did not constitute an armed conflict, 

attacks against the medics do not constitute war crimes under Article 

8(2)(e)(i). Moreover, wrongfully detaining and torturing protestors and 

human rights defenders for their participation in the protest178 also 

amounts to crimes against humanity under Article 7(1)(e) and (f).179  
 

Additionally, as described by the statistics above, these crimes 

were committed in a large-scale against the Iraqi civilians, thus reaching 

the gravity level of crimes against humanity under international criminal 

law. Accordingly, the scope, nature, and gravity of the crimes committed 

against Iraqi civilians during the revolution can evidently and legally 

amount to crimes against humanity for purposes of the Rome Statute and 

general international criminal law standards.   

  
B.  Mechanisms of Accountability 

 
Based on the characterization of the crimes, the venues to 

prosecute perpetrators become clearer. Since the crimes were committed 

by Iraqi officials against Iraqi nationals within Iraq territory, the national 

courts of Iraq must be examined first before resorting to the international 

judicial system. This initial analytical step is necessary because the 

national courts of Iraq exercise the highest jurisdictional authority over 

the offenders and the subject-matter of the crimes.  
 

However, given the unstable rule of law in Iraq and the strong 

domination of tribalism and outside influence over judicial 

proceedings,180 a determination of the applicability of international 

tribunals is more warranted. This section will start by examining legality 

and probability of holding the prosecution domestically at Iraq national 

courts. Then, the section will move the analysis to the international level 

by exploring the applicability and jurisdiction of hybrid courts, ad hoc 

tribunals, and the ICC. 

 
176 Rome Statute, supra note 82, at art. 7(1)(a).   
177 Id.  
178 See Human Rights Violations and Abuses in the Context of Demonstrations in 

Iraq October 2019 to April 2020, supra note 51, at 34.  
179 Rome Statute, supra note 82, at art. 7(1)(e)-(f). 
180 See generally Haley Bobseine, Tribal Justice in a Fragile Iraq, THE CENTURY 

FOUND. (Nov. 7, 2019), https://tcf.org/content/report/tribal-justice-fragile-

iraq/?session=1.  
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i.  Prosecuting Crimes Committed Against the Protestors 

 at Iraq’s Domestic Courts 

 
It may seem like Iraq has the clearest path and jurisdiction to 

hold both ISF and other armed actors, allegedly Iran-backed militias, 

accountable for the crimes committed against the protestors during the 

revolution. However, when closely examining the judicial practices of 

national courts, the corrupt behaviors of judges, and the language of 

domestic laws, this possibility seems incapable of delivering justice.   
 

Since the US-led invasion of 2003, Iraq suffered from 

instability and uncertainty of its judicial system.181 The widespread 

corruption in the country made delivering justice in many matters 

challenging because even judges participate in corrupt behaviors, 

whether willingly or due to pressure and intimidation, that impair their 

judicial independence and impartiality.182  
 

In fact, during the revolution, ending the corruption of Iraqi 

judiciary was “high on the list” of the protestors’ demands, targeting 

directly Midhat Al-Mahmud, the Chief Justice of the Iraqi Supreme 

Judicial Council, and the President of the Iraqi Federal Supreme Court.183 

Protestors’ demand arose from the fact that Al-Mahmud’s decisions were 

politically influenced and because, even structurally, his judicial 

authority was not legally permitted.184 Under Iraqi law, it is 

unconstitutional to serve as the Chief Justice of the Federal Supreme 

Court as well as the President of the Council of Judges, two positions 

that Al-Mahmud easily acquired for years.185 Al-Mahmud has also been 

criticized by many for issuing decisions that are influenced by politics 

and outside pressure from those in power.186 Thus, Al-Mahmud reflects 

a clear example of what the Iraqi judiciary looks like, and the fact that 

even if judges were not influenced by outside pressure, the probability 

of having them follow the law themselves is questionable. 
 

Courts have also been targeted with criticism from civilians, 

legal experts, and civil society activists questioning their ability to 

perform judicial functions and apply the law impartially to all citizens.187 

 
181 See Iraqi Judiciary Hanging in the Balance, FANACK (May 18, 2016), 

https://fanack.com/iraq/politics-of-iraq/judiciary-hanging-in-the-balance/.  
182 See Michael Knights, Iraq’s Judiciary Weak Link, WASH. INST. (June 10, 

2021), https://www.washingtoninstitute.org/policy-analysis/iraqs-judiciary-weak-link.   
183 Iraqi Judiciary Hanging in the Balance, supra note 181.  
184 Id. 
185 Id. 
186 Id. 
187 Id. 

https://fanack.com/iraq/politics-of-iraq/judiciary-hanging-in-the-balance/
https://www.washingtoninstitute.org/policy-analysis/iraqs-judiciary-weak-link
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The Federal Supreme Court and the Iraqi Criminal Court were both 

accused of issuing verdicts that were influenced by outside politics and 

serving only the agendas of politicians.188 The Iraqi Criminal Court has 

also been specifically criticized by international organizations when a 

report by Amnesty international showed that the court sentenced forty 

people to execution in one day in a mass trial without any proper due 

process offered.189 Thus, it is evident that even the highest courts of Iraq 

fail to follow the practices that are expected from an impartial and fair 

judiciary.    
 

Additionally, when carefully assessing the language of Iraqi 

laws, it becomes more evident that a domestic legal route in Iraq is not 

possible to deliver justice to the victims and hold ISF and militias 

accountable. Even though Iraq does not have specific legal provisions on 

crimes against humanity,190 domestic laws that give national courts the 

jurisdiction to prosecute crimes that resemble those outlined under the 

Rome Statute (namely murder, kidnap, and the excessive use of force 

against civilians) are nonetheless problematic. Iraqi law, namely the Law 

of Police Officers’ Crime Prevention Duties, authorizes security forces 

to use force “with a view to suppress unrest, which may threaten order 

and public security.”191 It also authorizes security forces to use firearms 

– even if it would lead to a ‘deliberate murder’ – in violation of 

international law.192 The language of these provisions makes it clear that 

the Iraqi judicial system will most likely provide “legal justifications” to 

the ISF intentional and excessive use of force against the protestors, even 

if it resulted in an alarming number of casualties and injuries. This is also 
highlighted by the recommendations of the Ministerial Investigative 

Committee report established by the former Prime Minister, which only 

recommended the referrals of ISF to a disciplinary committee or an 

 
188 Id. 
189 Id.; see also al-‘Irāq: ‘yrṭyfāc’ Modh-hl fy ‘āḥkam ‘āl-’ycdam Letatajawz ٩٠ 

ḥwkmān M’āc ‘yntyḥā’ Mwḥākamat ‘l-Mwtaḥamyn “Bel-’yrhāb” (  في مذهل  العراق: ارتفاع 

لتتجاوز   اإلعدام  "باإلرهاب"  ٩٠احكام  المتهمين  محاكمة  انتهاء  مع  حما   ) [Iraq: An Astonishing Rise in 
Death Sentences, Exceeding 90, With the End of the Trial of Those Accused of 

“Terrorism.”], AMNESTY INT’L (Feb. 2, 2016), 

https://www.amnesty.org/ar/latest/news/2016/02/iraq-shocking-surge-in-2016-death-

sentences-tops-90-as-terror-trial-closes/. 
190 Except those included in IHT Statute to specifically prosecute Saddam Hussein 

after the 2003 invasion. 
191 Law of Police Officers’ Crime Prevention Duties No. 176 of 1980, art. 4 (Iraq), 
192 Id. International law allows the use of force “only when strictly necessary in order 

to protect life or prevent serious injury from imminent threat.” See also G.A. Res. 34/169, 

art. 3, Code of Conduct for Law Enforcement Officials (Dec. 17, 1979); G.A. Res. 45/166, 
Basic Principles on the Use of Force and Firearms by Law Enforcement Officials (Dec. 18, 

1990); General Cmt. No. 36 on Article 6: Right to Life, para. 12, U.N. Doc. CCPR/C/GC 

(Sept. 3, 2019).  
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administrative punishment without any mention of judicial investigation 

and prosecution as necessary steps to ensure accountability.193 It is 

further underlined by the report’s finding that the reason behind the ISF 

use of force was the “lo[ss of] control over their units.”194  
 

Unless Iraq is willing to amend its domestic laws on the use of 

force—specifically the Law of Police No. 176195—to ensure conformity 

with international standards and international human rights laws, 

prosecution at the domestic level presents futile means of seeking justice 

for the victims. Even if lawmakers amend these laws, applying them in 

a fair way is unlikely given the corrupt and unstable judiciary system in 

Iraq as explained above. Additionally, until evidence arises to support 

Al-Kadhimi’s promises of persecuting and investigating the death of the 

protestors, considering domestic prosecution in Iraq should be off the 

table.  
 

Even today, despite the arrest warrants issued by the various 

Iraqi courts, there is no evidence that such prosecutorial efforts brought 

tangible results for accountability, nor is there any evidence of large 

scale initiatives targeting all those who participated in the killing, torture, 

and kidnapping of protestors.196 Moreover, until the Iraqi judiciary 

practices impartial and independent judgement when ruling on cases free 

from corruption and political influence, resorting to national court must 

not be an option to deliver justice and ensure accountability to the victims 

of the October 2019 Revolution.  

 
ii.  Prosecuting Crimes Committed Against the Protestors 

 at Hybrid Courts 

 
Iraq does have a clear history of creating hybrid courts to 

prosecute former State heads for crimes against humanity.197 Iraq is 

already familiar with the process of both creating and implementing a 

hybrid court system through the IHL. However, both the problematic 

process of the IHL and the current political and judicial climate in Iraq 

makes creating a new hybrid court unfeasible.  
 

 
193 See Human Rights Violations and Abuses in the Context of Demonstrations in 

Iraq October 2019 to April 2020, supra note 50, at 22.  
194 Id.  
195 Law of Police Officers’ Crime Prevention Duties No. 176 of 1980, at art. 4 

(Iraq). 
196 See Human Rights Special Report: Demonstrations in Iraq— 2nd Report, supra 

note 24, at 5, 6, 9. 
197 See Iias Bantekas, The Iraqi Special Tribunal for Crimes Against Humanity, 

INT’L & COMPAR. L. Q. 237, 239 (Jan. 2005). 
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During the trial of Saddam Hussein at the IHL, defense counsels 

boycotted the proceedings, other attorneys were fired by Saddam’s 

family, judges quit their roles out of fear, and others were kidnapped and 

murdered.198 Such fear accompanied with the high possibility of 

courtroom chaos may arise if those with close government ties were to 

be tried and held accountable for the death of protesters. Fear of death 

and kidnapping may also deter many legal personnel from participating 

in the process. This is an apparent possibility given the nature of the 

crimes committed during the protest, and the political climate that 

proceeded and followed the demonstration199—Al-Hashimi’s 

assassination being a critical example as explained above.  
 

Civil rights activists and human rights defenders, who obtained 

evidence of the crimes committed during the revolution, were 

specifically targeted by ISF.200 They were “instructed to delete footage 

of demonstrations under threat of arrest and/or confiscation or 

destruction of camera equipment […] those with films or photographs 

taken at the demonstrations were arrested and detained.”201 Additionally, 

human rights defenders “receiv[ed] explicit warnings and death threats 

not to participate in demonstrations,” and many who did were killed as a 

result.202 The UNAMI also documented that ISF “had prepared 

‘watchlists’ containing names of journalists, human rights defenders, and 

civil society activist [… with] no legal basis” who supported the 

demonstration.203 
 

These facts further illustrate the concern that when evidence is 

handed in through a formal judicial setting, more lives are in danger.204 

They also raise doubts on having a transparent and credible process with 

 
198 Saddam Hussein Trial Fast Facts, CNN (Feb. 24, 2021), 

https://www.cnn.com/2013/10/30/world/meast/saddam-hussein-trial-fast-

facts/index.html; see also Michael P. Scharf & Michael A. Newton, The Iraqi High 

Tribunal’s Dujali Trial Opinion, AM. SOC’Y INT’L LAW (Dec. 18, 2006), 

https://www.asil.org/insights/volume/10/issue/34/iraqi-high-tribunals-dujail-trial-opinion. 
199 See Human Rights Special Report: Demonstrations in Iraq— 2nd Report, supra 

note 24, at 7. (“Due to fear of arrest and other serious repercussions, several journalists and 

human rights activists reported that they relocated within Iraq, stopped their work on the 

demonstrations or self-censored.”).  
200 Id. at 8. 
201 Id. at 7-8.  
202 Id. at 8. 
203 Id.  
204 See Human Rights Violations and Abuses in the Context of Demonstrations in 

Iraq October 2019 to April 2020, supra note 50, at 3 (“Of great concern is the continued 

targeting and killing of activists and human rights defenders. This is not random violence 
but a deliberate silencing of peaceful voices, coupled with the total impunity enjoyed by 

perpetrators.”–Representative of the United Nations Secretary-General for Iraq Jeanine 

Hennis-Plasschaert, 27 August 2020). 
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legal personnel who would be committed to the rule of law without 

submitting to any political agendas or being influenced by intimidation, 

thus deterring them from delivering justice.  
 

Moreover, even without the existence of such doubt, fear, and 

threats, using hybrid courts, where judges apply both domestic and 

international laws, will remain an unfeasible option. As discussed above, 

the domestic laws of Iraq provide little basis for accountability and 

justice when it comes to the rule of law, some of which even conflict 

with international laws and standards. Applying the domestic provisions 

will not bring just results even when accompanied with international 

laws since, unlike ad hoc tribunals, state sovereignty is respected in 

hybrid courts and international primacy is not asserted over domestic 

penal codes.205 
 

iii.  Prosecuting Crimes Committed Against the Protestors 

 at Ad hoc Tribunals  

 
By definition, prosecuting the crimes by creating a temporary 

ad hoc tribunal might sound like an efficient venue for holding 

perpetrators accountable for their crimes during the October 2019 

Revolution. However, looking closely at the logistics and the process of 

ad hoc tribunals, the feasibility of creating one seems far from possible. 

When the UN orders the creation of an ad hoc tribunal, it places the court 

regionally within the State.206 While this can help in facilitating 

witnesses and collecting evidence,207 Iraq does not make an attractive 

location to create regional courts when political and social tension 

continues to take place in the region.208 
 

 
205 See Caitlin E. Carroll, Hybrid Tribunals are the Most Effective Structure for 

Adjudicating International Crimes Occurring Within a Domestic State 6-8,10, 18-19, 20 

SETON HALL UNIV. L. SCH. STUDENT SCHOLARSHIP (2013), 

https://scholarship.shu.edu/student_scholarship/90; Sarah Williams, Hybrid and 
Internationalized Criminal Tribunals: Jurisdictional Issues (Mar. 2009) (Doctoral thesis, 

Durham University). 
206 See International Criminal Tribunals for the Former Yugoslavia (ICTY) and 

Rwanda (ICTR), DRS. WITHOUT BORDERS, https://guide-humanitarian-

law.org/content/article/3/international-criminal-tribunals-for-the-former-yugoslavia-icty-
and-rwanda-ictr/ (last visited Mar. 3, 2022). 

207 This is a harder task to do when the investigation and prosecution is taking 

place at the ICC. See Julian Borger, Call for Special Tribunal to Investigate War Crimes 

and Mass Atrocities in Syria, THE GUARDIAN (Mar. 17, 2015), 

https://www.theguardian.com/world/2015/mar/17/call-for-special-tribunal-to-investigate-
war-crimes-and-mass-atrocities-in-syria. 

208 See The Current Situation in Iraq, U.S. INST. FOR PEACE (Aug. 4, 2020), 

https://www.usip.org/publications/2020/08/current-situation-iraq. 
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Also, ad hoc tribunals proved throughout the years that their 

establishment and implementation is extremely expensive, since their 

durability can easily supersede the initial planned timeline.209 As of 

November 2020, Iraq is facing alarming economic challenges that were 

significantly worsened after the COVID-19 pandemic.210 Establishing an 

expensive judicial body is not an economically feasible option for Iraq 

at this time.  

 
iv.  Prosecuting Crimes Committed Against the Protestors 

 at the International Criminal Court 

 
Since Iraq is not a State party to the Rome Statute nor were the 

crimes committed by members of a State party,211 the only available 

option to prosecute the crimes of the revolution under the ICC 

jurisdiction is through a referral by the UN Security Council.212 

Historically, the Security Council has only referred crimes of 

international concerns to the ICC under Article 13(b) twice: (1) 

addressing crimes in Darfur through UN Resolution 1593 in 2005,213 and 

(2) addressing crimes in Libya through UN Resolution 1970 in 2011.214  
 

Comparing the situation in Libya described in the background 

section to crimes committed against Iraqi civilians during their anti-

 
209 For example, the Sierra Leone tribunal that exceeded its original mandated three-

year timeframe ending in 2002 which continued until 2013. See Lansana Gberie, The 
Special Court for Sierra Leone Rests- For Good, AFR. RENEWAL (Apr. 2014), 

https://www.un.org/africarenewal/magazine/april-2014/special-court-sierra-leone-rests-

%E2%80%93-good. 
210 See Iraq’s Economic Update — April 2020, WORLD BANK (Apr. 16, 2020), 

https://www.worldbank.org/en/country/iraq/publication/economic-update-april-
2020#:~:text=As%20such%2C%20GDP%20growth%20was,shock%2C%20has%20mark

edly%20worsened%20since.&text=GDP%20growth%20is%20projected%20to,2.7%25%

20in%202021%2D2022. 
211 When the crimes directed towards Iraqis are conducted by nations of signatory 

State of the Rome Statute, prosecution through the ICC is clearer. For instance, the 
investigation of the ICC of human rights violations committed by the British forces in 

Iraq during the 2003 invasion had initially been closed in 2006, but the ICC prosecutor, 

Fatou Bensouda, reopened a preliminary examination later in 2014 after receiving 

persistent allegation on the matter because Britain is a State party of the Rome Statute. 

See Samuel Oackford, International Criminal Court Investigates Human Rights Abuses 
by British Forces in Iraq, THE INTERCEPT (July 8, 2016), 

https://theintercept.com/2016/07/08/international-criminal-court-investigates-human-

rights-abuses-by-british-forces-in-iraq/. 
212 The other option is for Iraq to make a declaration giving the ICC jurisdiction 

over the crimes, which seems unlikely since it would result in the ICC having jurisdiction 
over the government and its actors indefinitely.    

213 S.C. Res. 1593 (Mar. 31, 2005). 
214 S.C. Res. 1970 (Feb. 26, 2011). 
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government demonstration, it is apparent that the Security Council have 

both reasonable ground and precedent to refer the case to the ICC. 

Similar to Libya, Iraq is not a State party to the Rome Statue, and the 

crimes in both situations are crimes against humanity in violation of 

Article 7(1)(a) and (h), and Article 7(1)(e), (f) and (i) of the Rome 

Statute, which were committed by security forces under the direction of 

State leaders.  
 

If the Security Council invokes its authority under the Rome 

Statute and refers the crimes to the ICC for investigation and 

prosecution, the ICC would have complementary jurisdiction over Iraq. 

This, however, would require a showing that Iraq’s domestic courts are 

unwilling or unable to investigate and prosecute the crimes on their own 

volition.215 Such a showing is reasonable since the report issued by Iraq’s 

former Prime Minister highlighted domestic courts’ unwillingness to 

open judicial investigation or prosecutions against the identified ISF 

suspected of the crimes, and reflecting only their willingness to refer ISF 

to disciplinary or administrative punishment.216 Additionally, it has been 

more than two years since the brutalities of ISF took place. Yet, there is 

still limited evidence of any open investigations on these killings as well 

as minimum judicial prosecutions resulting in accountability, both of 

which highlight Iraq’s scant willingness to effectively prosecute and 

investigate the crimes.  
 

Thus, it is only the UN Security Council who can bring justice 

to the victims and hold State actors accountable for their crimes. Without 

invoking its authority under the Rome Statute and without giving 

complementary jurisdiction to the ICC over Iraq, perpetrators in Iraq will 

continue enjoying the impunity given to them by the corrupt and futile 

judicial system; meanwhile, innocent people lose their lives asking for 

justice and decent standards of living. The UN Security Council must 

send a message to the Iraqi government and the international community 

that even if domestic judiciary fails Iraqis’ hope in justice, the 

international legal system has their backs. The Security Council must 

emphasize that atrocious crimes in a country with futile rule of law must 

not go unpunished, even if the State tries to escape international 

oversight by electing not to be a party to the Rome Statute.  

 

 

 

 
215 Rome Statute, supra note 82, at arts. 1, 13, 17. 
216 See Human Rights Violations and Abuses in the Context of Demonstrations in 

Iraq October 2019 to April 2020, supra note 50, at 22.  
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IV.  CONCLUSION  

 
The crimes committed against the Iraqi civilians during the 

October 2019 Revolution violate international laws and standards and 

pose significant concerns to the international community. Iraq leaders 

continue enjoying alarming levels of impunity throughout the years, 

which is evidently leading them to commit more atrocities against 

civilians. The international community must intervene to put an end to 

this impunity, starting with punishing armed actors for killing and 

injuring hundreds of peaceful protestors during the revolution.  
 

Iraq domestic judicial system and its current political climate 

make domestic investigation and prosecution impossible. Iraq domestic 

laws also make the creation of hybrid international courts, that combines 

both international and domestic laws, an unfeasible venue for holding 

perpetrators accountable for their crimes. Although an ad hoc 

international tribunal provides a tempting alternative for prosecution at 

the international level, it imposes practical and financial burdens that 

makes its creation unrealistic at this time.  
 

Thus, the only possible means to hold the armed actors 

accountable and grant justice to the victims of the October 2019 

Revolution is to prosecute the crimes at the ICC through a referral by the 

UN Security Council, allowing the court to invoke complementary 

jurisdiction over Iraq. The UN Security Council’s referral to the ICC will 

give victims long overdue justice and is Iraq’s last chance to prove to the 

international community that impunity will no longer be tolerated.    
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PUT ME IN COACH: HOW THE CURRENT P-1A VISA APPLICATION 

CAN INCLUDE ELECTRONIC SPORTS ATHLETES AND SUPPORTING 

STAFF 

 
Stuart Cerutti* 

 
I.  INTRODUCTION 

 
 In 2015, a Swedish electronic sports (“e-sports”) athlete, 

William Hjelte (“Leffen”), was denied entry into the United States to 

compete in a Super Smash Bros. Melee tournament,1 an event infamous 

within the e-sports community.2 As a dedicated player, Leffen had been 

named the third ranked  player among other competitors in the game.3 

Initially, Leffen entered the United States to work on a tourist visa, 

despite his sponsorship from an American company.4 Subsequently, he 

was deported and reapplied to work in the United States under a P-1A 

Visa, which provides athletes, “individually or as part of a group or team, 

at an internationally recognized level of performance,” the ability to 

apply for a work visa in the United States.5  

 Later that year, his P-1A Visa application was denied, with the 

United States Citizenship and Immigration Services (“USCIS”), citing 

various reasons for the denial, including the determination that Super 

Smash Bros. Melee was not considered a legitimate sport for the 

purposes of the P-1A Visa.6 Soon after his rejection, Leffen’s fans and 

supporters created a petition to compel the government to allow him to 
compete at the e-sports event.7 Unfortunately, the petition was for 

naught; after receiving the petition, which garnered 100,000 signatures, 

 
* Stuart Cerutti is a student at Antonin Scalia Law School of George Mason 

University. For advice and comments, the author is grateful for all the help the of 

International Law Journal at the Antonin Scalia Law School. 
1 See Paul Tamburro, eSports Player Denied Visa as “Super Smash Bros. Melee is 

Not a Legitimate Sport”, MANDATORY (Apr. 29, 2016), 

https://www.mandatory.com/culture/983369-esports-player-denied-visa-super-smash-

bros-melee-not-legitimate-sport. 
2 See id.  
3 See id.  
4 Id.  
5 8 U.S.C. § 1184 (4)(A)(1)(I); see Tamburro, supra note 1.  
6 See Red Bull Gaming, Cultivation Leffen: Resurrection| The Rejection, Youtube 

(Apr. 28, 2016), https://www.youtube.com/watch?v=MdVejIOYp-

M&feature=emb_logo; see Ryan Burden, Super Smash Bros. Player Leffen Denied Visa, 
COMICS GAMING MAG. (Apr. 29, 2016), 

https://www.cgmagonline.com/2016/04/29/super-smash-bros-playerleffen-denied-visa/ 
7 See Tamburro, supra note 1.  
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“[t]he [USCIS] declined to make any changes to its visa policies for e[-

]sports competitors.”8 On reapplication, Leffen was approved under a P-

1A Visa; however, it was too late.9 The delay forced him to compete in 

Europe for a year and lose tournament prize money.10 Critics argue that 

the discretional system of granting P-1A Visas causes many problems.11 

This means one USCIS officer may deem e-sports a sport, whereas a 

different officer might not. That creates further uncertainty, which in turn 

creates a flawed system. Quite remarkably, the complications to obtain a 

P-1A Visa do not end there; a non-immigrant or employer must not only 

petition the USCIS, but also meet the requirements set forth by the 

United States Attorney General, who oversees the USCIS.12 

 The dilemma and often inconsistent interpretation of what 

constitutes an athlete and what constitutes a sport under 8 USCS § 1184 

(4)(A), illustrated in the case of Leffen, presents a myriad of potential 

problems—such as an abuse of discretion in granting P-1A Visas.13 To 

capitalize on a rapidly expanding global e-sports market, the USCIS 

must interpret the P-1A Visa for athlete to accommodate e-sports 

athletes, coaches, managers, support staff, and their families. Therefore, 

the USCIS must either use the cannons of statutory interpretation to 

encompass e-sports athletes under 8 USCS § 1184 or, in the alternative, 

the United States Congress must rewrite portions of  8 USCS § 1184 that: 

(1) incorporate specific language defining electronic sports athletes to 

avoid arbitrary rejection of applicants; (2) provide access to employment 

for families of electronic sports athletes and support staff; and (3) utilize 

Germany’s permanent residence flexibility requirements under § 22 of 

German Employment Regulation as a template for reforming P-1A Visa 

requirements.  
 

 Part II of this Comment provides background information in 

four different areas: (1) the background of e-sports popularity throughout 

the international community; (2) the current state of how e-sports players 

are affected under the existing interpretation of 8 USCS § 1184; (3) the 

financial stakes the United States has in the e-sports market; (4) the 

 
8 Steven Jurek, White House Responds to 'Free Leffen' Petition, Won't Make any 

Changes to Esports Visa Policies, DOT ESPORTS (June 28, 2016), 

https://dotesports.com/general/news/white-house-free-leffen-petition-response-3523 
9 See id.; see Tamburro, supra note 1.  
10 See id.; see Jurek, supra note 8.  
11 Id. 
12 See Id. 
13 See Bryce Blum, CS:GO Major Visa Issues: It’s Not MLG’s Fault, ESPN (Feb. 

24, 2016), http://www.espn.com/esports/story/_/id/14838499/csgo-major-visa-issues-not-

mlg-fault (denoting the potential inconsistencies in P1A visa applications across esports 

in general); See Tamburro, supra note 1. 
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growing trend across international communities to embrace e-sports as a 

source of entertainment; and (5) the cannons of statutory interpretation. 

Part III uses United States court cases that interpret canons of statutory 

interpretation and argues that such cases can be used to address the 

ambiguity of what constitutes an “athlete” and “sport” under 8 USCS § 

1184. Part III argues in the alternative—if the solution found by statutory 

interpretation is inadequate, then 8 USCS § 1184 can be rewritten. By 

rewriting 8 USCS § 1184 to be similar to legal precedent in the 

international community, this fixes the inconsistencies in P-1A Visa 

acceptance. Finally, part IV concludes that in order for the United States 

to capitalize on a rapidly expanding global e-sports market, the United 

States must interpret the P-1A Visa for athletes to accommodate e-sports 

athletes, coaches, managers, support staff, and their families or rewrite 8 

USCS § 1184 in accordance with the current German law.  

 
II. BACKGROUND 

 
 The concept of e-sports may be difficult to understand. Section 

A provides the basics of what constitutes an e-sport, defines what an e-

sport is, and highlights the critical differences between traditional 

physical sports and electronic sports. Section A also examines the history 

of competitive tournaments in e-sports. Then, Section B examines the 

rise in popularity of e-sports in the context of competitive tournaments, 

their evolution, the increasing financial incentives surrounding the 

industry, and the international appeal of the industry. Section C examines 

the financial impact of the e-sports industry in the international 

community and details the financial incentives of investors in the 

industry.  
 

 Section D reviews the P-1A Visa and its current interpretation 

given discretionary decisions by the USCIS. Furthermore, section D 

compares scholars’ and companies’ attempts to argue for e-sports to be 

included under the definition of a sport under current law. Section E 

examines how the international community, including countries such as 

South Korea, Germany, and France, have attempted to regulate 

immigration and employment in the e-sports industry. Finally, section F 

reviews the precedent of statutory interpretation case law for later 

analysis as to whether the P-1A Visa can be used by e-sports athletes to 

gain access to the United States. 
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A. What is an E-sport?  

 
 According to researchers, including James Dickerson, “[a] 

simple way to attempt to define e[-]sports would be to say, ‘playing 

video games in a competitive environment for [a] monetary gift [or] 

reward.’”14 E-sports are competitive in nature and involve videogames 

that many viewers as individuals play themselves.15 Essentially, e-sports 

is a form of sport in which aspects of traditional physical sports, such as 

teamwork and individual skill, are facilitated by a computerized system 

of input.16 In e-sports competitions, players monetize their virtual 

gameplay by distributing the output of their time playing video games 

with others in the world.17  
 

 There are many types of games that have an e-sports 

following.18 Some of the first tournaments can be found in, “Atari 

Football Tournament[s] in 1980 [which] attracted only 512 

participants.”19 Furthermore, the roots of e-sports can be traced back to 

Stanford University in the 1970’s featuring players competing against 

one another with computer controlled spaces in the game entitled 

Spacewar.20 There are a multitude of genres within e-sports, such as 

Massive Online Battle Arena games (“MOBAs”), first person 

perspective shooting games, fighting games, and traditional sports 

simulation games that reflect real life sports—examples include FIFA 

soccer, Madden football, and Major League Baseball titles.21  
 

 Since its beginning in the 1970’s and 1980’s, e-sports has 

grown significantly,22 totaling 3,795 tournaments in 2017.23 During this 

period of rapid growth, the total prize money for tournaments in 2017 

 
14 James Dickinson et al, What is eSports and how should it be regulated?, 

HARRISON DRURY (Nov. 19, 2018), https://www.harrison-drury.com/business-

law/sectors/sports/what-is-esports-and-how-should-it-be-regulated. 
15 Jaqueline Martinelli, The Challenges of Implementing a Governing Body for 

Regulating ESports, 26 MIAMI INT’L & COMP L. REV. 499, 502-03 (2019). 
16 Juho Hamari & Max Sjöblom, What is eSports and why do people watch it?, 27 

Emerald Pub. Limited, 211, 211 (2017).  
17 Laura L. Chao, "You Must Construct Additional Pylons": Building A Better 

Framework for Esports Governance, 86 FORDHAM L. REV. 737, 755 (2017). 
18 Martinelli, supra note 15, at 502.  
19 Jonathan Brannon, Are you not Entertained? Considering The P-3 Visa as an 

Alternative Option for International Esports Professional Gamers, 60 ARIZ. L. REV. 753, 

758 (2018). 
20 Martinelli, supra note 15, at 504. 
21 John T. Holden et al., A Short Treatise on Esports and the Law: How America 

Regulates Its Next National Pastime, 2020 U. ILL. L. REV., 509, 526 (2020). 
22 Martinelli, supra note 15, at 504. 
23 Id. 
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increased to $110.6 million dollars.24 Like traditional sports, e-sports 

have grown to encompass and consist of teams and franchises that 

compete locally and internationally.25 However, unlike traditional sports, 

e-sports have more stakeholders that include "the game developers, the 

league or tournament organizational bodies, the teams that contract to 

play within the organizational body, the professional players that 

contract to play on teams, the sponsors, and, often, a streaming site as 

the content distributor.”26 These entities have a growing stake in the 

expanding “opportunities for monetization . . . through media rights, 

advertisements, and sponsorships.”27 

 
B.  The Rise in Popularity of E-sports. 

 
 E-sports took a while to become popular.28 Now “esports [is] 

one of the fastest growing industries in the world.”29  In 2019, the 

audience of e-sports spectators increased 54.6% over the total viewing 

population in 2016.30 In just three years, the e-sports industry 

experienced an explosion of viewership—from 293 million in 2016, to 

453 million in 2019.31  
 

 Currently, one of the most popular e-sports games is League of 

Legends.32 League of Legends is a MOBA33 game in which teams of five 

players coordinate characters in an effort to control an objective.34 

Developed by Riot Games, this game has seen a lot of its success in e-

sports because, “Riot Games frequently engage in political and symbolic 

work on behalf of the industry as a whole,”35 even petitioning the United 

 
24 Id. 
25 Chao, supra note 17, at 743. 
26 Id. at 744. 
27 Brannon, supra note 19, at 758-59; see also Chao, supra note 17, at 744. 
28 Sok Min Yun, A Comparative Overview of Esports against Traditional Sports 

Focused in the Legal Realm of Monetary Exploitation, Cheating, and Gambling, 37 

CARDOZO ARTS & ENT L. J. 513, 513 (2019); see also Troy Viger, Professional Gamers 
are Today's Professional Athletes, 37 GA. ST. U. L. REV. 1001, 1004 (2021); Nico 

Besombes, Esports Chronology, MEDIUM (Jul. 28, 2019), 

https://medium.com/@nicolas.besombes/esports-chronology-896e2a7b2f7e. 
29 Derek Chen, The Astronomical Rise of Esports, THE CHRONICAL, (July 22, 

2020), https://www.dukechronicle.com/article/2020/07/the-astronomical-rise-of-esports.   
30 See id.  
31 Id.   
32 Noah Parson, Note, Immigration and Esports: The Issue of Legitimacy and Its 

Impact on the United States Visa Process, 43 FORDHAM INT'L L.J. 1187, 1191 (2020). 
33 See id. at 1191-92 (noting that a MOBA is a multiplayer online battle area game 

where players team up against other teams in in battle in a fixed virtual space). 
34 Id. 
35 Chao, supra note 17, at 745-46. 
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States government to recognize some players as athletes under the P-1A 

Visa application process.36 
 

 This push by Riot Games to legitimize the e-sports industry 

helped in significant part to draw viewership and attention towards 

League of Legends.37 For example, in 2017, the “League of Legends 

world championship drew 106 million viewers, which was more than the 

103.4 million viewers that watched the 2018 Super Bowl.”38 

Additionally, other competitions outside the scope of the Riot Games’ 

MOBA  League of Legends still garner massive support.39 For example, 

“the 2018 DOTA 2 championship audience was larger than the 

individual audiences for the Tour De France, Wimbledon, Daytona 500, 

and US Open.”40 
 

 Furthermore, to solidify how popular e-sports has become, 

many American colleges and universities offer scholarships for e-sports 

athletes.41 Currently, at least 170 United States colleges have collegiate 

e-sports programs and offer a combined $16 million in scholarships each 

year.42 The legitimacy and potential for financial gain from e-sport 

college tournaments has attracted, “over 1,350 schools and 40,000 

players.”43 One Major College e-sports program is Harrisonburg 

University, which in 2018, hosted a try-out for e-sports scholarships held 

for students internationally.44 This try-out saw participation from twenty 

different United States, Canada, and Croatia.45 This and other college 

programs illustrate the continued growth and acceptance e-sports has 

garnered. 
 

 The level of organization within the e-sports community has 

grown with the level of viewership and financial stake.46 In contrast to 

 
36 See Yannick Lejacq, Score! Professional Video Gamers Awarded Athletic Visas, 

NBC NEWS (July 19, 2013), https://www.nbcnews.com/technology/score-professional-

video-gamers-awarded-athletic-visas-6C10679998. 
37 See id.; Chao, supra note 17, at 745-46. 
38 Parson, supra note 32, at 1193-94. 
39 See id. at 1192-94. 
40 Id. at 1194. 
41 See Chen, supra note 29.    
42 See id.   
43 Id.   
44 Jacob Wolf, Harrisburg University Hosts International Esports Tryout, ESPN 

(Apr. 27, 2018), https://www.espn.com/esports/story/_/id/23340396/harrisburg-

university-hosts-international-tryout-esports-scholarships. 
45 Id. 
46 See Parson, supra note 32, at 1196-97; see also Kyle Kenny, How Visa Issues 

Combined with Recent Franchising Agreements Effect Current Esports Players and the 

Future Landscape of Esports, JLIA BLOG (Oct. 30, 2018), https://sites.psu.edu/jlia/1256-

2/. 
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traditional sports, where the players and team owners are primarily the 

only two distinct parties,47 e-sports have third party involvement from 

the developers of the games played in competition.48 In sum, the success 

and continuing popularity of each distinct game played in e-sports 

competitions depend largely on the continued support from game 

developers.49 
 

 Finally, the rise in popularity of e-sports can also be attributed 

to the international dissemination of tournaments and gameplay from the 

internet.50 For example, Riot Games continues to organize tournaments 

between players in Asia, Europe, and North America; which has inspired 

many to look to the industry for their career.51 For example, “the League 

of Legends Championship Series, based in the United States and Canada, 

is composed of players from over twenty-five countries.”52 Additionally, 

competing in e-sports competitions requires players to move across the 

world often through international borders.53 Therefore, to participate in 

many competitions, players must be able to move freely between 

countries to train and compete.54 

 
C. The Financial Impact of E-sports. 

 
 The growing popularity of e-sports has led a multitude of 

investors to the industry.55 For example, “companies such as Coca-Cola, 

Amazon, McDonalds, Red Bull, and Intel have partnered with and 

sponsored e[-]sports events and teams.”56 Many investors, such as 

Robert Kraft, Magic Johnson, and Rick Fox, were enticed by the 

potential of financial gain in e-sports.57 Likewise, brands recognize the 

potential in the industry, many of which are competing for a 

demographic that consists of younger affluent high spending 

 
47 See Parson, supra note 32, at 1196. 
48 Id. 
49 See id. at 1196-97. 
50 Id. at 1198-99. 
51 See id.  
52 Id. at 1199-200.  
53 See Parson, supra note 32, at 1198-99. 
54 Id. 
55 Id. at 1193-94; see also Kenny, supra note 46. 
56 Parson, supra note 32, at 1193-94; see also Kenny, supra note 46. 
57 Parson, supra note 32, at 1193-94. 
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individuals.58 These consumers number approximately 205 million 

globally.59 
 

 As of March 2019, North America held 30% of the e-sports 

market revenue.60 The percentage of the e-sports global market generated 

$243 million for United States companies in 2016.61 The revenue was 

derived from “online advertising, sponsorships, media rights, 

merchandise, and ticketing.”62 Distinguishable from traditional sports, e-

sports is considered by one scholar, Veli-Matti Karhulahti, to have a 

separate financial model.63 Karhulahti notes that many popular e-sports 

games have “ultimately been developed, distributed, and maintained by 

a profit-making company.”64 The development of e-sports games is 

indicative of how the market has emerged.65 Therefore, developers, such 

as Blizzard Entertainment and Riot Games, regulate multiple facets of 

tournament and e-sports play.66 
 

 Accordingly, this means that “[e]sports players are typically 

salaried by game developers and their respective teams.”67 Careers in e-

sports can make players a lot of money with top players compensated 

with approximately $1 million. 68 Despite the potential for grand earning, 

“player salaries vary significantly, and total income is greatly impacted 

by sponsorships and streaming revenues.”69 To further complicate the 

financial impact and the unique industry of e-sports, the average age of 

e-sports players is young, averaging twenty-one years old, with many 

professionals starting their careers as young as fifteen years old.70 

 

 
58 Chen, supra note 29.    
59 See Ben Casselman, Resistance Is Futile: Esports Is Massive … and Growing, 

ESPN (May 22, 2015), http://www.espn.com/espn/story/_/id/13059210/esports-massive-
industry-growing. 

60 See Christina Gough, Global Esports Market Revenue Share 2021, by Region, 

STATISTA (Mar. 14, 2019), https://www.statista.com/statistics/443147/estimate-of-

globalmarket-revenue-of-esports-by-region. 
61 Id. 
62 Chao, supra note 17, at 739. 
63 Veli-Matti Karhulahti, Reconsidering Esport: Economics and Executive 

Ownership, 74 PHYSICAL CULTURE AND SPORT. STUDIES AND RESEARCH UNI. OF 

TURKU, FINLAND 43, 46 (2017). 
64 Id. 
65 See id. at 47. 
66 Id. at 46 
67 Parson, supra note 32, at 1194. 
68 Id. 
69 Id. 
70 See id. at 1194-95; Bridget A.J. Whan Tong, A New Player has Entered the 

Game: Immigration Reform for Esports Players, 24 JEFFREY S. MOORAD SPORTS L.J. 

351, 357 (2017). 
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D. The P-1A Visa: Its Current Interpretation and Suggested 

 Alternatives 

 
 E-sports players, coaches, and sponsors face a challenge when 

it comes to obtaining legal certainty in the field of e-sports.71 This can be 

attributed to the current uncertainty in the P-1A Visa application process 

because the “U.S. Citizenship and Immigration Services has not 

developed a predictable enforcement policy for e-sports visa 

applicants.”72 Currently, Riot Games was able to lobby the USCIS to 

obtain a P-1A Visa for a competitive player in the game League of 

Legends.73 There are two factors in this case that make it unique and not 

applicable to all e-sports players:74 (1) the player was highly talented; 

and (2) the player came from one of the most popular games in e-sports, 

League of Legends.75  
 

 Despite some triumph by Riot Games in petitioning the USCIS 

to recognize e-sports players under the P-1A Visa, other companies have 

not been as effective.76 For example, other game companies’ “attempts 

[at petitioning the USCIS] were unsuccessful, and a number of star 

players were forced to sit out of a major international tournament.”77 

Even Riot Games had issues in securing stable player P-1A Visas before 

major competitions, causing lost revenue for teams and players.78 

Additionally, a Comcast-sponsored team in the game Overwatch had to 

withdraw from competition due to visa problems.79 
 

 The P-1A Visa application is part of a larger statutory scheme 

designed to limit and control immigration into the United States.80 E-

sports players and teams often seek P-1A Visas81 because it applies to 

anyone who “performs as an athlete, individually or as part of a group or 

 
71 Patrick Kennedy, If You Build It, Will They Come?: eSports Regulation 

Challenges and International Investment Opportunities, 19 VA. SPORTS & ENT. L.J. 54, 58 

(2019). 
72 Id. 
73 Id. 
74 Id. 
75 Id. 
76 See id. 
77 Id.; see Blum, supra note 13. 
78 Kennedy, supra note 71, at 58. 
79 Kennedy, supra note 71, at 58-59; see Maddy Myers, Philly's Overwatch 

League Team Has Pulled Out Of The Entire Preseason, KOTAKU (Dec. 5, 2017) 

https://compete.kotaku.com/phillys-overwatch-league-team-has-pulled-out-of-the-ent-
1821014604. 

80 See 8 U.S.C. § 1184. 
81 Tong, supra note 70, at 351-52. 
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team, at an internationally recognized level of performance.”82 In 

addition to athletes, this provision applies to coaches, who are part of a 

larger organization or franchise located in the United States.83 Finally, 

there is a special provision for a “professional athlete or amateur athlete 

who performs individually or as part of a group in a theatrical ice skating 

production; and seeks to enter the United States temporarily and solely 

for the purpose of performing.”84 
 

 In the context of e-sports, the plain meaning of what constitutes 

an athlete under 8 USCS § 1184 (4)(A)(i)-(ii) and a professional athlete 

under 8 USCS § 1154, must be determined through the plain language 

of the statute.85 To begin the relevant language, which defines a 

professional athlete under of 8 USCS § 1184, is found in 8 USCS § 1154 

(i)(2).86 This provision provides that a professional athlete is an 

individual that is part of “a team that is a member of an association of 6 

or more professional sports teams whose total combined revenues exceed 

$10,000,000 per year.”87 Additionally, the statute provides that the 

association must govern “the conduct of its members and regulates the 

contests and exhibitions in which its member teams regularly engage”88 

Finally, this statute provides that this definition extends to minor league 

teams affiliated with the association.89  
 

 The statute defines a professional athlete for purposes of a P-

1A Visa as “an individual who is employed as an athlete by . . . a team 

that is a member of an association of 6 or more professional sports teams 

whose total combined revenues exceed $10,000,000 per year.”90 

Additionally, the association must govern the conduct of its members 

and regulate the contests in which member teams regularly engage.91 

This definition extends to “any minor league team that is affiliated with 

such an association.”92 
 

 
82 8 U.S.C. § 1184 (4)(A)(i)-(ii). 
83 Id. 
84 Id.  
85 See Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469, 475 (1992); see also 

U.S. v. Providence Journal Co., 485 U.S. 693, 700-702 (1988) (examining the statutory 
meaning of, “in which the United States is interested.”). 

86 8 U.S.C. § 1154 (i)(2). 
87 8 U.S.C. § 1154 (i)(2)(A). 
88 Id. 
89 8 U.S.C. § 1154 (i)(2)(B). 
90 8 U.S.C. § 1154 (i)(2)(A). 
91 Id. 
92 8 U.S.C. § 1154 (i)(2)(B). 
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 As previously mentioned, in 2013 the United States authorities 

issued a P-1A Visa to an esports competitor.93 Since that time, grants of 

P-1A Visas to e-sports competitors have been unpredictable at best, and 

inconsistent at worst.94 In an official announcement, the White House 

noted that e-sports players are not necessarily precluded from being 

granted a visa under P-1A applications, but it also acknowledged “that 

every case, regardless of what sport it involves is different and is 

reviewed on its own merits.”95 Therefore, even for popular e-sports 

athletes, USCIS denies many P-1A Visas.96 Critics often point out that 

the structure of the P-1A Visa statute lends itself to a high level of 

discretion.97 For example, according to Bryce Blum, petitions for P-1A 

Visas are denied because the USCIS is a “highly discretionary and 

inherently flawed system’ [and] there is cause for concern that the 

consular officers reviewing visa petitions ‘act as judge and jury in 

deciding whether to grant . . . visas.’”98 In sum, this means that one 

officer may deem e-sports a sport, whereas a different officer does not. 

This discrepancy in discretion has led to barring the player Leffen from 

obtaining a P1-A Visa in time for a tournament,99 while players like 

Danny “Shiphtur” Le gain access to a P1-A Visa without any 

problems.100 Furthermore, to obtain a P-1A Visa, a non-immigrant or 

employer must not only petition the USCIS, but also meet the 

requirements set forth by the United States Attorney General, who 

oversees the USCIS.101 
 

 In conjunction with the P-1A Visa’s current interpretation, 

other areas of United States statutory code can aid in finding a uniform 
definition of sports and athlete.102 For example, the Sports Agency and 

 
93 Holden, supra note 21 at 580. 
94 Id. 
95 See Parson, supra note 32, at 1194-95; The White House, A Response to Your 

Petition on eSports, https://petitions.obamawhitehouse.archives.gov/petition/uscis-

should-recognize-all-esports-legitimate-sports-so-international-players-can-come-us-p1-

visas/, (Apr. 29, 2016).  
96 Brannon, supra note 19, at 762 (quoting Bryce Blum, CS:GO Major Visa Issues: 

It's Not MLG's Fault, ESPN (Feb. 24, 2016), 

http://www.espn.com/esports/story/_/id/14838499/csgo-major-visa-issues-not-mlg-

fault.). 
97 Id. at 754. 
98 See Blum, supra note 13. 
99 See Tamburro, supra note 1. 
100 Paresh Dave, Online Game League of Legends Star Gets U.S. Visa as Pro 

Athlete, L.A. TIMES, (Aug. 7, 2013), https://www.latimes.com/business/la-xpm-2013-

aug-07-la-fi-online-gamers-20130808-story.html. 
101 Id. 
102 John T. Holden, Anastasios Kaburakis & Ryan Rodenberg, The Future Is Now: 

Esports Policy Considerations and Potential Litigation, 27 J. LEGAL ASPECTS SPORT 

46, 55 (2017). 
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Responsibility and Trust Act, 15 USC § 7801, defines intercollegiate 

sport in the following manner: “[t]he term 'intercollegiate sport' means a 

sport played at the collegiate level for which eligibility requirements for 

participation by a student athlete are established by a national association 

for the promotion or regulation of college athletics.”103 Furthermore, the 

definition of a sporting contest can be found within the Sports Bribery 

Act, 18 USC § 224, which details that any contest in sport between 

individuals or teams constitutes a sporting contest.104 This statute also 

makes no exception to amateur or professional status of contestants so 

long as the occurrence is publicly announced before it takes place.105 
 

 Based on these statutory codes, scholars, such as Holden, 

Kaburakis, and Rodenburg, suggest that a uniform definition of sport 

under the United States statutory code can emerge.106 Collectively, they 

hypothesize that courts may one day define “sport” with the following 

requirements in mind: “eligibility and rules established by a governing 

association, contests between individuals or teams, and events held in 

front of and announced to the public in advance.”107 Given the 

requirements, these scholars argue that e-sports are controlled by 

governing associations, contain a contest between teams or an individual, 

and are often announced in advance to the public.108 Finally, these 

scholars conclude e-sports would likely satisfy this particular statutory 

code, as well as the definition of what constitutes a sport.109 However, 

there is no conclusive evidence that e-sports can be encompassed under 

the definition of a sport. This is because no court has adopted a concrete 

test to determine the definition of a sport.110 
 

 Other scholars, such as Jonathan Brannon, suggest that the P-

1A Visa is too inconsistent to be a viable option for e-sports athletes.111 

Brannon points to a high level of discretion in determining whether an 

applicant under a P-1A Visa is accepted to prove that it is not the best 

option for e-sports athletes.112  Instead, Brannon points to the P-3 Visa 

as the best option for e-sports athletes.113 This type of visa requires proof 

 
103 Sports Agent Responsibility and Trust Act, 15 U.S.C. § 7801 (2004). 
104 Bribery in Sporting Contests, 18 U.S.C. § 224 (1994). 
105 Id. 
106 Holden, supra note 102 at 55-56.  
107 Id. 
108 Id.  
109 Id. 
110 Id. 
111 See Brannon, supra note 19, at 762. 
112 Id. 
113 Id. at 772. 
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of a culturally unique or traditional performance.114 Brannon makes the 

argument that, although not traditional in nature, “professional gamers 

should argue that their gameplay, strategy, and general participation in 

e[-]sports competitions (viewed by thousands, or even millions) qualifies 

as artistic expression.”115 Despite this argument, it is clear to Brannon 

and other scholars that the United States currently has no consistent 

definition of what constitutes a sport or Athlete under the current 

statutory code in visa applications.116  

 
E. Other Countries Methods of Regulating E-sports 

 
 Various countries internationally recognize e-sports as an 

institution.117 South Korea, for example, is becoming well known as the 

country leading the effort on the global stage to legitimize e-sports as a 

form of entertainment.118 E-sports has become entrenched in South 

Korean culture,119 and positively impacts their economy through 

broadcasts on television and the creation of physical gaming centers.120  
 

Furthermore, e-sports in South Korea is highly profitable.121 

“[F]or instance, in 2017 the online gaming industry earned $5.92 billion 

in exports.”122 Additionally, South Korea represents such a large stake in 

the e-sports economy, that they established “the Korea e-Sports 

Association ("KeSPA") . . . as an organized branch under the umbrella 

of South Korea's Ministry of Culture, Sports, and Tourism.”123 KeSPA 

plays an important role in the immigration process for players seeking 

employment in the field of e-sports.124 South Korea has a specific type 

of visa that allows athletes to temporarily take part in sporting events.125 

This visa is accepted upon the recommendation from South Korea’s 

 
114 Id. at 773. 
115 Id. at 773-74. 
116 See Brannon, supra note 19, at 781; see Holden, supra note 102 at 55-56. 
117 See Parson, supra note 32, at 1212. 
118 Parson, supra note 32, at 1212. 
119 Id. 
120 Id. at 1212-13. 
121 Id. 
122 Id. 
123 Id.; see Jonathan Pan, Esports, the Next Olympic Sport, MEDIUM (Sept. 13, 

2017), https://medium.com/@jonpan/esports-the-next-olympic-sport-8a5cbfe4f08f. 
124 Young Jae Jeon, Protecting pro Gamers in South Korea: Q&A with KeSPA, 

ESPN (Sept. 21, 2017), https://www.espn.com/esports/story/_/id/20775150/q-kespa-

representative. 
125 Parson, supra note 32, at 1213. 
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Ministry of Culture Sports and Tourism.126 The process to get approval 

for a visa is much faster and more efficient in South Korea because 

KeSPA operates within South Korea’s Ministry of Culture, Sports, and 

Tourism.127  
 

 A similar phenomenon occurred within the United Kingdom 

with the creation of an e-sports association.128 The British E-sports 

Association acts as an independent governing body, which works with 

departments for media, culture, and sport in a similar fashion to 

KeSPA.129 The British E-sports Association plans to represent e-sports 

athletes at all skill levels and provide infrastructure to create future 

championships within Britain.130 This represents a huge step forward for 

the United Kingdom, especially after a failed first attempt at governing 

e-sports.131 In that attempt, the United Kingdom's E-sports Association 

failed to make payments to players, forcing it to file for bankruptcy.132 
 

 Furthermore, in March of 2020, Germany created an e-sports 

visa for individuals who are over the age of sixteen, are part of a sports 

club or organizational body that pays at least 50% of the income 

threshold and have been confirmed by the German Sports Federation for 

athletic qualification/coaching competence.133 This change in its 

immigration code followed from the Skilled Immigration Act,134 which 

attempts to “attract around 25,000 new workers to Germany . . .  [which] 

would fill positions in skilled jobs that have gone unfilled by German 

and [European Union] workers.”135 Some have recognized that “[v]isa 

regulations are currently blocking the development of professional e-

sports all over Europe.”136 Additionally, “[t]eams and tournament 

organizers often have difficulties bringing non-EU-citizens into their 

 
126 Id. at 1213; see also Visa Requirements, EMBASSY OF THE REPUBLIC OF KOREA 

IN THE REPUBLIC OF THE PHILIPPINES (June 25, 2018), https://overseas.mofa.go.kr/ph-

en/brd/m_3277/view.do?seq=684588&page=2. 
127 Parson, supra note 32, at 1213. 
128 Chao, supra note 17, at 759-60. 
129 Id. at 760. 
130 Id. 
131 Id. at 759-60. 
132 Id. 
133 See Aykut Elseven, eSports Visa Germany 2020: An Overview, SCHLUN & 

ELSEVEN RECHTSÄNWALTE (Feb. 13, 2020), https://se-legal.de/esports-visa-germany-

2020-an-overview/?lang=en. 
134 Id.  
135 Id. 
136 See Graham Ashton, Update: Germany Approves Dedicated Visa for Pro 

Esports Athletes, THE ESPORTS OBSERVER, (Dec. 21, 2019) 

https://esportsobserver.com/german-esports-visa-law/ (quoting Hans Jagnow, president of 

the German Esports Federation). 
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respective countries.”137 On the other hand, the legislation for an e-sports 

visa does not classify competitive gaming as a sport in Germany,138 nor 

does it define professional e-sports players as athletes in its definition.139 
 

 Finally, France has expanded their legal regime to encompass 

e-sports players by expanding its definition of “athlete.”140 The new 

classification of e-sports players means that, “French [e-]sports 

professionals can now partake and contribute to government pensions 

and other social nets.”141 The legislation there also distinguishes players 

from tourists, and as a result, e-sports players have fewer obstacles when 

obtaining a French visa.142 

 
F. The Canons of Statutory Interpretation 

 
 The canons of statutory interpretation are used to create an 

interpretive regime in which various methods of analysis are utilized to 

create a presumption of statutory meaning.143 To begin, there are various 

textual cannons that create presumptions of meaning that signal 

Congress’s intention.144 At the base level, there is a “plain meaning” rule 

which suggests that the judiciary should adhere to the plain meaning of 

any statutory text with only a few exceptions.145 One of these exceptions 

is the “cannon against absurdity.”146 Here, courts generally interpret 

statutory language so that it does not create absurd results in the law or 

an interpretation against Congress’s intention.147  
 

The plain meaning rule provides that courts should follow the 
plain meaning of statutory text, except when textual plain meaning 

requires an absurd result or suggests error.148 For example, in Zuni Public 

School District No. 89, the United States Supreme Court analyzed the 

Federal Impact Aid Program for schools and analyzed the language of 

 
137 Id. 
138 See id. 
139 See id. 
140 Parson, supra note 32, at 1215. 
141 Id. 
142 Id. at 1216 
143 See Eskridge Jr. & Philip P. Frickey, Foreword: Law as Equilibrium, 108 

HARV. L. REV. 26, 66 (1994). 
144 See id. at 68. 
145 See Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469, 475-76 (1992); see 

also U.S. v. Providence Journal Co., 485 U.S. 693, 700-702, 706 (1988) (examining the 

statutory meaning of, “in which the United States is interested.”). 
146 See U.S. v. Wilson, 503 U.S. 329, 334 (1992).  
147 See id. 
148 See United States v. Providence Journal Co., 485 U.S. 693, 705 (1988); Zuni 

Pub. Sch. Dist. No. 89 v. Department of Educ., 550 U.S. 81 (2007).   
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20 USC § 7709(b)(2)(B)(i).149 The court addressed whether the 

“[s]ecretary is to ‘disregard’ school districts with per-pupil expenditures 

. . . above the 95th percentile or below the 5th percentile of such 

expenditures . . . in the State.”150 The court began by looking at the plain 

language of the statute151 and reasoned that if Congress sought to 

foreclose the Secretary’s interpretation of how to disregard schools from 

a calculation, no further analysis was necessary.152 The Court determined 

that the legislative history of the statute and the reasonableness of the 

secretary’s interpretation was not necessary for the Court to decide.153 

Therefore, the Court found that the secretary's methods were not 

foreclosed by Congress in the plain language of the statute,154 and ruled 

that the Secretary's interpretation was permissible.155 
 

 Additionally, when the judiciary examines an agency’s 

interpretation of regulations statutorily coded by Congress, the agency's 

interpretation of its own regulations are presumed to be correct.156 For 

example in Thomas Jefferson University v. Shalala, the United States 

Supreme Court held that the court must “give substantial deference to an 

agency's interpretation of its own regulations.”157 Despite the deference 

to an agency in the context of interpretation, the Supreme Court chose 

not to examine several competing interpretations of statutory language 

based on what best serves “the regulatory purpose.”158 Instead, the 

Supreme Court defers to the agency's interpretation unless the result is 

“plainly erroneous or inconsistent with the regulation.”159 This is even 

more apparent when a “complex and highly technical regulatory 

program” exists that requires certain expertise and policy/political 
judgment.160  
 

 When examining the textual canons of statutory interpretation, 

in addition to following the plain meaning rule, courts also look to 

linguistic inferences, such as the canon of expressio unius.161 Black’s 

Law Dictionary defines “expressio unius est exclusio alterius” as, “a 

maxim of statutory interpretation meaning that the expression of one 

 
149 See Zuni Pub. Sch. Dist. No. 89 v. Department of Educ., 550 U.S. 81 (2007). 
150 Id. at 84 (quoting 20 U.S.C. § 7709(b)(2)(B)(i)). 
151 See id. at 93. 
152 See id. 
153 See id. at 94. 
154 See id. 
155 Id. 
156 See Thomas Jefferson University v. Shalala, 512 U.S. 504, 512 (1994).  
157 Id. 
158 Id. 
159 Id. (quoting Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945)). 
160 Id.; Pauley v. BethEnergy Mines, Inc., 501 U.S. 680, 697 (1991).  
161 See Jett v. Dallas Indep. Sch. Dist., 491 U.S. 701, 729-31 (1989). 
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thing is the exclusion of another.”162 In Jett v. Dallas Independent School 

District, the Supreme Court used the expressio unius cannon to 

determine that the expression of Congress’s intentions under the 

Fourteenth Amendment provided an exclusive remedy within § 1983.163 
 

 Additionally, when the judiciary determines that statutory 

interpretation is necessary to remedy an ambiguous statute, the court 

must avoid broad readings of statutory language when Congress 

specifically provided the language elsewhere.164 This interpretation must 

not be in any way inconsistent with the structure of any statute so as to 

frustrate Congress’s purpose when enacting specific legislation.165 In 

addition, the judiciary must avoid “interpreting a provision in a way that 

is inconsistent with a necessary assumption of another provision.”166 
 

 Furthermore, in Zuni Public School District No. 89, the Court 

found that the “phrase, taken with absolute literalness, limits the 

Secretary to calculation methods that involve ‘per-pupil expenditures’ . 

. . [and] does not tell the Secretary which of several different possible 

methods the Department must use . . . [n]or does it rule out the present 

formula” used by the secretary.”167 Finally, the court relied on precedent 

in Brown v. Gardner to find that ambiguity is created when placed in 

context of other words or provisions of a statute not just mere definitional 

possibilities.168 
 

 Finally, when a court examines textual integrity, it should 

examine each statutory provision in reference to the “whole act.”169 For 

example, in Smith v. the United States, the United States Supreme Court 

examined the terms “use” and “firearm” in the context of multiple 

statutory sections of USC § 924.170 By examining multiple appearances 

of the term “use” and “firearm” throughout the act, the court determined 

Congress had the intention to include “carrying” under the definition of 

use for the purposes of the statute.171  

 

 
162 Expressio unius est exclusio alterius, Black’s Law Dictionary (6th ed. 1990). 
163 Jett, 491 U.S. at 729-31. 
164 See Jama v. Immigr. & Customs Enforcement, 543 U.S 335, 341-342 (2005). 
165 See Eli Lilly & Co. v. Medtronic, Inc., 496 U.S. 661, 668-69 (1990).  
166 Eskridge, supra note 143, at 66; see Patterson v. McLean Credit Union, 491 

U.S. 164, 209-210 (1989); Gade v. Nat’l Solid Wastes Mgmt Ass'n, 112 S. Ct. 2374, 

2384 (1992). 
167 Zuni Pub. Sch. Dist. No. 89, 550 U.S. at 94. 
168 See id.; see also Brown v. Gardner, 513 U.S. 115, 118 (1994); FDA v. Brown & 

Williamson Tobacco Corp., 529 U.S. 120, 132-133 (2000).  
169 See Smith v. United States, 113 S. Ct. 2050, 2057 (1993).  
170 Id. at 2056.  
171 Id. at 2057. 
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III. ANALYSIS 

 
 Whether the P-1A Visa can be applicable to e-sports athletes, it 

must be determined if 8 USCS § 1184 (4)(A)(i)-(ii) can encompass e-

sports athletes. Section A examines how the principle of statutory 

interpretation can be utilized to understand whether e-sports athletes can 

qualify for a P-1A Visa. Section A starts by analyzing current case law 

of statutory interpretation with regards to discretionary decisions by 

government agencies. Additionally, Section A uses case law that details 

the plain meaning doctrine, expressio unius arguments, and deference to 

government agencies to argue that 8 USCS § 1184 (4)(A)(i)-(ii) could, 

in some instances, be interpreted to exclude e-sports athletes from 

obtaining a P-1A Visa.  
 

 Finally, Section B argues in the alternative and presents a 

solution to the current interpretation problem with 8 USCS § 1184 

(4)(A)(i)-(ii). Section B provides specific additions to 8 USCS § 1184 

that would provide clear and plain language to remedy inconsistent 

rejection of P-1A e-sports visa applicants. The new additions to the 

statute attempt to reflect current developments in Germany.  

 
A. The Role of Statutory Interpretation in Understanding P-1A 

 Visas 

 
 To begin, the relevant language, which defines a professional 

athlete under of 8 USCS § 1184, is found in 8 USCS § 1154 (i)(2).172 

Additionally, the statute provides that the association must govern “the 

conduct of its members and regulates the contests and exhibitions in 

which its member teams regularly engage.”173 Finally, this statute 

provides that this definition extends to minor league teams affiliated with 

the association.174  
 

 Viewing the statute using plain language makes it clear that 

some of the top players in the industry fit the definition laid out in 8 

USCS § 1154 (i)(2). This includes Danny “Shiphtur” Le, who Riot 

Games was able to petition for a P-1A Visa.175 Other players might not 

fit this definition because they are not part of an association of teams 

 
172 8 U.S.C. § 1154 (i)(2). 
173 8 U.S.C. § 1154 (i)(2)(A). 
174 8 U.S.C. § 1154 (i)(2). 
175 Kennedy, supra note 71, at 58. 
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whose combined revenue exceeds $10,000,000 per year, such as the 

story of Leffen outlined in the Introduction.176  
 

 The P-1A Visa can be examined in the context of the holding in 

Thomas Jefferson University v. Shalala, in which the United States 

Supreme Court has held that the courts must “give substantial deference 

to an agency's interpretation of its own regulations” (see supra).177 This 

creates a problem for interpreting the P-1A Visa to include e-sports 

athletes. Deference to an agency in context to interpreting the P-1A Visa 

could mean that courts would find an interpretation, either excluding or 

promoting the immigration of e-sports athletes, acceptable.178 The 

Supreme Court chose not to examine several competing interpretations 

of statutory language based on what best serves “the regulatory 

purpose.”179 Therefore, great deference would be given to the agency in 

charge of distributing P-1A Visas.180  
 

 To include all e-sports athletes under the P-1A Visa provision, 

a petitioner would have to argue that the agency's interpretation is 

“plainly erroneous or inconsistent with the regulation.”181 Additionally, 

the agency's interpretation receives even more deference when the 

interpretation comes from a “complex and highly technical regulatory 

program” that requires certain expertise and policy/political judgment.182 

In sum, the deference to the agency in interpreting the P-1A Visa statute 

could only be overcome if the plain language of 8 USCS § 1184 (4)(A) 

is interpreted to include e-sports athletes under its definition of the terms 

“sports” and “athlete.”183  
 

 In continuation, the method of statutory interpretation looks 

even less appealing to permit P-1A Visa applications for e-sports players 

when it is examined through the expressio unius cannon per Black’s Law 

Dictionary definition. Accordingly, by examining the statute, there is an 

exception to the P-1A Visa requirement in 8 USCS § 1184 (4)(A)(IV) 

for individuals involved in ice skating competitions.184 The expression 

of this exception could lead the Attorney General, who is in charge of 

the discretionary admission of immigrants to the United States,185 to 

 
176 See Tamburro, supra note 1. 
177 Thomas Jefferson Univ., 512 U.S. at 512. 
178 See id. 
179 Id. 
180 Id. 
181 Id. (quoting Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945). 
182 Id.; Pauley v. BethEnergy Mines, Inc., 501 U.S. 680, 697 (1991).  
183 8 U.S.C. § 1184 (4)(A). 
184 8 U.S.C. § 1184 (4)(A)(IV). 
185 8 U.S.C. § 1184 (a)(1). 
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reasonably think that e-sports players are excluded from that definition 

of sports and athlete as defined in the statute.  
 

 Additionally, although courts have not yet decided, they may 

rely on linguistic inferences, such as the expressio unius cannon, with 

regard to whether the inclusion of ice skating under 8 USCS § 1184 

precludes the inclusion of e-sports athletes.186 In doing so, courts may 

find that the Attorney General acted within the power of their discretion 

because the inclusion of an ice-skating performance exception might 

manifest Congress’s intention of excluding e-sports athletes under the 

statute. 
 

 Courts further could rely on dictionaries of the time to 

determine the definition of sport and professional athlete.187 However, as 

some scholars have noticed that the Black’s Law Dictionary does not 

provide much in the way of guiding discretionary decisions defining 

sport and athlete under 8 USCS § 1184.188 Additionally, other statutory 

provisions, such as 28 USCS § 3701, have some definition of an amateur 

sports organization.189 According to 28 USCS § 3701, an amateur sports 

organization means “a person or governmental entity that sponsors, 

organizes, schedules, or conducts a competitive game in which one or 

more amateur athletes participate.”190 This, although persuasive, leaves 

an individual trying to apply for a P-1A Visa with little clarity as to 

whether they will be accepted for the purposes of a P-1A Visa.  
 

 Finally, the controlling statutory codes of the P-1A Visa would 

have to be read to avoid broad readings of statutory provisions, if 

Congress has specifically provided for broader policy elsewhere in the 

statute.191 In 8 USCS § 1184 (4)(B), Congress has provided for 

individuals to immigrate to the United States who “perform with or is an 

integral and essential part of the performance of an entertainment group 

that has (except as provided in clause (ii)) been recognized 

internationally as being outstanding in the discipline for a sustained and 

substantial period of time.”192 The broad language of this statutory 

provision might dissuade the Attorney General, from adopting a broad 

 
186 See Hinck v. United States, 550 U.S. 501, 506 (2007) (the Court notes that 

“when Congress enacts a specific remedy when no remedy was previously recognized, or 

when previous remedies were “problematic,” the remedy provided is generally regarded 
as exclusive.”).   

187 See Permanent Mission of India to the U.N. v. City of N.Y., 551 U.S. 193, 198 

(2007) (the Court uses Black Law’s Dictionary to help them reach a holding).  
188 See Tong, supra note 70 at, 364. 
189 See id. at 364-65. 
190 28 U.S.C. § 3701 (1)(A). 
191 See Jama v. Immig. and Cust. Enf't, 543 U.S. 335, 341 (2005). 
192 8 U.S.C. § 1184 (c)(4)(B)(i)(I). 
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interpretation of 8 USCS § 1184 (4)(A)(I).193 For example, when courts 

determine that statutory interpretation is necessary to remedy an 

ambiguous statute, courts avoid broad readings of statutory language 

when Congress specifically provided language elsewhere.194 Again, this 

interpretation must not be inconsistent with the structure of any statute 

so as to frustrate the purposes of Congress when enacting specific 

legislation.195 In the context of the P-1A Visa requirements under 8 

USCS § 1184 (4)(A)(I), there exists broader language elsewhere in 8 

USCS § 1184 (4)(B) that might dissuade an attorney general from 

expanding the P-1A Visa to encompass e-sports athletes. 

 
B. Alternative Argument 

 
 As previously noted, statutory interpretation can fail in certain 

instances and fails to encompass all games that e-sports players are 

proficient in.196 To remedy this issue, 8 USCS § 1184 must contain 

language similar to the ice-skating provision found in 8 USCS § 1184 

(4)(A)(IV), specifically adopting e-sports as an additional means of 

obtaining a P-1A Visa.197 
 

 This language would include: a professional e-sports player or 

an amateur e-sports player, who performs individually or as part of a 

group in e-sports competition or event to display skill.198 The inclusion 

of this specific language can curtail the discretion currently enjoyed by 

United States Attorney General under 8 USCS § 1184 (a)(1).199 Specific 

language classifying e-sports players under 8 USCS § 1184 (a) could 

defeat any expressio unius argument made in a similar fashion to what 

happened to Leffen.200 Furthermore, the broad language argument 

against interpreting 8 USCS § 1184 (4)(A)(I), because of the broad 

language found in other sections, would be weakened.201 Finally, the 

precise language of e-sports players would eliminate the need for unclear 

statutory interpretation because the plain language of the statute similar 

to that found in Zuni Public School District No. 89 would limit what the 

 
193 Id. 
194 See Jama, 543 U.S. at 341. 
195 See Eli Lilly and Co. v. Medtronic, Inc., 496 U.S. 661, 668-69 (1990). 
196 See Holden, supra note 102, at 580. 
197 8 U.S.C. § 1184 (c)(4)(A)(i)(IV). 
198 See generally id. 
199 See 8 U.S.C. § 1184 (a)(1). 
200 See generally Tamburro, supra note 1. 
201 See Jama v. Immig. and Cust. Enf't, 543 U.S. 335, 341 (2005). 
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United States Attorney General could do in terms of their discretionary 

power.202  
 

 Furthermore, this new provision would linguistically reflect 

internal changes in law, including those of Germany.203 For example, in 

March of 2020, Germany created an e-sports visa for individuals who 

meet the standard requirements.204 Additionally, the statutory provision 

would not have to classify e-sports players as athletes, similar to what is 

being done in Germany where the legislation for an e-sports visa does 

not classify competitive gaming as a sport,205 nor does it define 

professional e-sports players as an athlete in the definition.206   
 

 The economic impact of e-sports in the United States is similar 

to the pressure that led South Korea to establish “the Korea e-Sports 

Association . . . [as an] organized branch under the umbrella of South 

Korea's Ministry of Culture, Sports, and Tourism.”207 With the inclusion 

of specific statutory language of e-sports players, there would be no need 

for an organization similar to KeSPA in the United States to play an 

important role in the immigration process for players.208 The proposed 

addition to 8 USCS § 1184 would be similar to South Korea’s specific 

type of visa that allows athletes and qualified e-sports players to 

temporarily take part in sporting events.209 As mentioned above, this visa 

is accepted upon the recommendation from South Korea’s Ministry of 

Culture, Sports, and Tourism.210 The new language in the statute would 

directly curtail the Attorney General’s discretion, and there would be no 

need for a separate organization like KeSPA to advocate for e-sports 

players. 

 
IV. CONCLUSION 

 
 The financial and cultural importance of e-sports requires that 

the P-1A Visa encompass e-sports players and athletes on a more 

consistent basis. As of now, statutory interpretation of 8 USCS § 1184 

to include both traditional sports athletes and e-sports players, can only 

 
202 See Zuni Pub. Sch. Dist. No. 89 v. Dep’t of Educ., 550 U.S. 81, 81 (2007). 
203 See Elseven, supra note 133. 
204 Id. 
205 Ashton, supra note 136. 
206 Id. 
207 Parson, supra note 32, at 1213; see also Pan, supra note 123. 
208 See Jae Jeon, supra note 124.  
209 Parson, supra note 32, at 1213 
210 Id.; see also Visa Requirements, EMBASSY OF THE REPUBLIC OF KOREA IN THE 

REPUBLIC OF THE PHILIPPINES (June 25, 2018), https://overseas.mofa.go.kr/ph-

en/brd/m_3277/view.do?seq=684588&page=2. 
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get some e-sports players P-1A Visas to work inside of the United States. 

The interpretation of what constitutes an athlete under 8 USCS § 1184 

has the potential to exclude many lesser known and less frequently 

played e-sports games and players.  
 

 Statutory interpretation is useful to argue that the P-1A Visa can 

encompass e-sports athletes; however, it cannot do so with the 

consistency demanded by the current market as it is written. Therefore, 

the United States Congress must rewrite portions of 8 USCS § 1184 that: 

(1) incorporate specific language defining electronic sports athletes to 

avoid arbitrary rejection of applicants; (2) provide access to employment 

for families of electronic sports athletes and support staff; and (3) utilize 

Germany’s permanent residence flexibility requirements under § 22 of 

German Employment Regulation as a template for reforming P-1A Visa 

requirements.  
 

 Additionally, to encompass e-sports players consistently, plain 

language must be added to 8 USCS § 1184 that includes: a professional 

e-sports player or an amateur e-sports player who performs individually, 

or as part of a group in e-sports competition or event, to display skill. 

This specific language would reflect the current legal trend in Germany 

that treats e-sports players as individuals eligible for visa application on 

the merits alone of being a part of the e-sports industry and competing 

as part of a team.  
 

 No longer should the e-sports industry suffer from economic 

uncertainty in the wake of plenary discretionary authority on the part of 

the Attorney General. Congress needs to enact concise standards to 

curtail authority of the attorney general; or in the alternative, courts could 

adopt an interpretation that encompasses e-sports into the P-1A Visa 

statue. The time is now, players, investors, coaches, and sponsors are 

ready to play. The United States Government needs to come to the game. 

 


